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THE PART OF THE world in which Islam grew up 
is renowned for possess!^ elificst teg^I s^stemi Imomr in 
recorded history, and Islamic law, more than a millenium 
old, is relatively hew in comparison with other systems, hi 
Islamic legal theory the law preceded sodeiy and is considered 
to be as eternal as God. Tradi tion has it that God revealed 
himself through a divine law, communicated to men by His 
Prophets, either written by God's own finger #tt tabliis ttadt 
of stone, or sent down to the nearest Heaven to be available 
for revelation by Angel Gabriel. 

Originating from so high a source, law always held a para- 
mQUHt place in the eyes of peoples who lived under divine 
guidance. It is no wonder that the jpirestijge of the divine law 
among peoples in that world Is wfthout parsillel in history. 
For the law was not only founded on religion and sanctioned 
by God, but in it the whole spirit of the faith may be said 
to be epitomized. 

Islamic law has preserved its basic character since its forma- 
tive period. In modern times the greatest challenge has come 
from the West, and Islamic law is bound to feel the impact. 
Many a Mu^m coxottry has a^^^ 1^1 mM&p^ SMm 
abroad without regard to their suitability for the social milieu; 
Muslim and Western legal systems have often operated side by 
side and conflicts between them have been inevitable. But 
the new law has not been able to command the respect of the 
public nor has the old law met the necessities of modern life. 
However, the advocaites of the traditional system have had 
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little to offer in tiie way of a constructive legal reform which 
might adapt Islamic law to modern conditions of life. In tlfe 
second and third decades of the twentieth century critics of 
the two systems keenly felt that the widening gulf between 
them should be bridged. 

Following World War II a revival in the study of Islamic 
law set in, stemming partly from the rise of several islamic 
countries to statehood. Some of the new states stressed lh;e 
Islamic creed, and the older states dtN^ned Islamic law to be 
a source of legislation. The most constructive approach to 
modernizing Islamic law is reflected in the new civil codes, 
notably in the law of contract and jn^operty. witldi Dr; *Ahd 
al-Razzaq al-Sanhurl has drafted for Egypt, Syria, 'Iraq, and 
Libya. As a result, a growing interest in the study of Islamic 

an e^ort to gain a deeper undetstanding of the nature of 1;^1 
reform. 

The Muslim wor^ todliy % facing a problem of legislation 
not unlike that which faced it in the first two centuries of its 
existence. During that time Islam expanded rapidly and 
a:biK>rbed new elements of culture and> tradition. As a result, 
the Muslim world abounded in legal doctrines, the advocates 
3f each vying for supremacy over the others. It was Shafi'i who 
provided in the ninth century of the Christian era a systematic 
|i^l.)H9Nethod by which to synthesize the various legal doctrines 
into a coherent system. A thorough study of that- system will 
■xplain how legal problems were resolved in the formative 
period as well as the approach and the method of reasoning 
;mployed in their solution. It is impossible to imderstand the 
mplications and the trends in modern Islamic legal reforms 
«ithotll sui at^n%(»kti<»ii of the nature aind development of 
:lassical Islamic jurisprudence. 

I have been assisted by important suggestions and com- 
nents made on the work as a #lhcile isr iti^ft^ I should UM 
:o thank in particular Shaykh Muhammad Abu Zahra and 
3r. 'Abd al-I;;Ialim al-Najjar for their valuable asstsunce, and 
3r. 'AM il^lil^ziq al-Sanhuri and Br. Chafik Chej^stta for 
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helpful suggestions. Comments on- one part of the work, or 
aiikJ^diSif Shave 1^ Sir Hamilton Gibb, 

Emil Lang, Nabia Abbott, Leo Strauss, and Marshall G. D. 
Hodgson. Above all I should like to thank. Edwin E. Calverley 
and Harold Glidden for &eir invaluable assistance and sug- 
gestions. Finally, I wish to acknowledge the aid given by the 
School of Advanced International Studies of The Johns 
Hopkins University, and the grant extended by the Rocke- 
feller Foundation, which enabled me in 1958 to work iii Cairo 
and Damascus on manuscripts and other works connected 
with this study. None of these persons and institutions, how- 
emh- U v^^^wSbh iar any errors ulileli xnay be found in the 
volume or for the views expressed in iu 

May, 1961 MAjm ^lADQtnu 
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THE HISTORICAL BACKGROUND 
OF THE RISALA 

Islamic Jurisprudence before Shdfi'i 

LAW IS A System of sodal control establishwi for 
the purpose of main taming an ordered society among men. 
Different societies develop different legal systems, but every 
matured system reveals the ways in which the society from 
which it sprang endeavors to protect what it honors. Islamic 
law, the product of Islam's centuries of stored experience, is 
the embodiment of the Islamic ideal life. It is the framework 
of Islam itself. For although religion describes what the ideal 
life should be, the law indicates the right road to follow 
(indeed the term sharl'a bears this meaning) in order to 
!St^eve at the ideal Itlei Thm law of liikiQi tite ^<fkr Itas 
tlie character of a religious obligation; at the same time it 
constitutes a political sanction of religion. As a consequence, 
the sharl'a has greatei? ftMmsil impotmmm to Muslims than 
the creed, and its study is ranked higher than a supererogatory 
prayer by Shafi'i, the founder of a school of law and the author 
of Risala. 

In Islamic legal theory the sharl'a is derived from a high 
divine source, embodying God's will and justice. Unlike posi- 
tive law* it Is |«garded as the ideal legal onte^ Hmt, like ptifi- 
tive law, it mirrors 4ie cKaracter of the society in yrbtt:^ it. 
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developed. The idealization of the shari'a as the perfect legal 
system was the product of legal speculation which occupied 
the minds o£ jurists for generations; but the one who for the 
tat tiose 1^ down a systetixati^ lepl »^EiGiHiB|g^ Sse mtk an 
idealization was Muhammad b. Idris al-Shafi'i. The impress 
of his systematic method, which has never been superseded in 
Istam. IhM temaimed permanent. 

In what circumstances did Shafi'i develop his system? 

The Founder of Islam, whose main preoccupation was with 
religious reform, had, perhaps, little reason to alter the sunna, 
the customary law prevailing in Arabia.^ Mul^ammad's oppo- 
nents argued, however— not without good reason— that he had 
violated the established law of the land. Notwithstanding 
Muhammad's reiteration that he merely intended to replace 
false idols by Allah, the repudiation of idolatry itself implied 
the violation of the sunna, since idolatry was part of the cus- 
tctoaty law of Arabia. Law aM. Mli|fi(^ ''^ei^ m dmelf inter' 
twined in primitive societies that an attack on religion was a 
violation of law at the same time. Muhammad's call to aban- 
don idolatry in favor of the Deity resulted inevital% In ^te 
establishment of the supremacy of God's law— as communicated 
in the Quran— over " idolatrous " law. Thus the Qur*an became 
fUe basic source of legislation. Tist tntiSii» though it ma- 
tinued to supply raw material for legislation, took second place 
in the eyes of the Muslim coinmunity. 

Muhammad's death, though coinciding with the suddeh 
expansion of Islam, brought prophetic legisation to' an end.' 
The administrative decrees issued by the early caliphs (suc- 
cessors to Muhammad) supplied answers to many legal prob- 
lems; but disputes and legal questions relating to purely local 
matters were bound to be settled on the basis of th^ custom 

' The sunna was the common law of Arabia before Islam, and it com- 
prised legal and moral principls. Th« sunna grew out of the custom of 
the foTcfathers and its enforcenient by practice established its legal validity. 
Sec I. Goldziher, " The Principles of Law in Islam," The Historians' His- 
tory of the World (New York, 1907) , Vol. VIU, pp. 294-304. 

* Muhammad is regarded as the last of the prophets (Q. XXXIII, 40) ; 
tbu* divine legislation c»ne to an end by hi* death. 
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and precedent of each locality. Tribal customary law existed 
in Arabia isefiife istom, just as laws and customs in Syria and 
'Iraq were inherited from earlier civilizations. Roman (Byzan- 
tine) and Persian (Sasanian) . to say nothing of earlier Baby- 
lonian and Aramaic, lam must have supplied tfi© Mu^lm 
jurist with raw material on the strength of which he issued 
opinion whenever an authoritative text failed to provide an 
answer.* 

Several centers for legal study developed, stemming from 
local differences in legal traditions and social conditions, but 
the two principal centers whfdi radiated their influence to 
other parts of the empire were those of "Iraq (Kufa and Ba^ra) 
and the Hijaz (Madina and Makka) . The 'Iraqi jurists seem 
to have won the reputation of exercising personal reasoning 
tBiife ^11 Ififiii laristSi and Ab<i lianifa (d. 150/767) , 
founder of a school of law, as well as his followers were 
credited with the liberal use of analogy as the basis for their 
reasoning. Abii Hanlfa's tnethisdl &i «ea$3rnmg, reputed 
to have been applied more extensively than those of other 
jurists, was in fact the common method used by the 'Iraqi 
jurists', while the ^ijixt judsts. who claimed to follow the 
tradition more consistently, actually used personal reasoning 
no less than their 'Iraqi contemporaries. The Ijanafi jurists 
in fact paid more attention to traditions than their contempo- 
rary critics claimed despite their reputation that they were 
unacquainted with these traditions. Opinions of early *IraqI 
jurists, such as Ibrahim al-Nakha'i (d. 95/713) or Qammad 
b. Abl Sulayman (d. 120/737) were invoked on the strength 
o£ traditions traced back to the Prophet Muhammad through 
a transmitter like Ibn Mas*ad ot Caliph 'Ali.* These tradi- 

•Fdr ft discussion on the influence of foreign laws on Islamic law, tee 
J, Sdiacht, " Foreign Elements in Ancient Islamic Law," Journal of Com- 
parative Legislation and International Law, 3rd series. Vol. XXXH (No- 
vember, 1950), pp. 9-17; and S, V. Fitzgerald, "The Alleged Debt of 
Islamic to Roman Law," Lavi Quarterly Review, Vol.67 (1951) , pp. 81-102. 

•See ShafiTs Risdla, paragraphs 650-52. below; Muljammad b. al-Ijlasan 
al-Shaybani. Kitib al-Afl, ed. Cbehata (Cairo, 1954). Vol. I, pp. 1-2. Sec 
also J. Schadit. Pre-Islainic JSad^ground md Ewtly Development of Juik- 
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tions may liave IneMfied #ce sunita ^ the Prophet as well as 
traditions from his Companions. But the attempt to justify 
the adoption o£ local custom on the strength of traditions was 
as much a reeognition of the overridirtg Authority of an au<' 
thoritative text as it was an unconscious effort to Islamize the 
developing body of law in the newly conquered territory. 

The re-assertion of die sunna after Muhammad's death was 
probably more visible in the Ijijaz than elsewhere. For in 
Arabia it was customary that the ^ sunna, whether laid down 
by forefathers or by an individual of' some weight, should be 
binding on the community. When Muhammad first HUtOr; 
duced Islam, he was denounced as the violator of the sunna 
for attacking traditional idolatry. But when Islam was estab- 
lished, the Prophet as the spokesman of the community wa» 
cited to provide guidance for legal decisions. After his death 
31uhammad's sayings and decisions became precedents on the 
strength of n^hSeh jli]t$ts ic^i^ d«sew^^ ICliesib pi^iiSents 
constituted the sunna of the 5*rophet and provided the 5ut>- 
stance of traditions.* 

Against such a background the QijazI jurists could dafm 
that their school represented' the school of tradition. They 
resided in the cradle of Islam, where the sunna was better 
known, and they set forth the docWhe that the iintria was 
an overriding authoritative source. Thus the Maliki school, 
known as the school of tradition, claimed that its legal opinion 
represented the Islamic tradition more closely than the Qanafi 
school. It criticized the 'Iraqi jurists for their use of personal 
opinion and analogy on the grounds that their knowledge of 
the Prophet's sunna was palpably lacking. However, a close 
, examination of Malik's opinions indicates that he niad£ use df 

prudence," in M. Khadduri and H. J. Liebesny (eds.) , litw in the Middle 
East (Vifashington, D. C. 1955) . \aiL I. pp. 45-45, 

■After the rise of Islam the tenn ieainia emil e%rWt^ tibiesv|^i^, «ct$. 
akhd decUions of the Prophet Muhainoiad; Umt- dxe substance of the 
sunna, in addition to the authOTlties who trand^iiiit^ it, was called ha^th 
or jgnS^ni. See Chaps. IX and X, below. See abo I. Goldziher, &udg 
tut it tmMiion Islamique, a. I4on Bereber (Paris, 1952) ; and Alfred 
Guillaiiihe. The Tjwtitiont of lilam (Cteford, 19$4} . 
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personal opinion no less than his Ijanafi contemporaries. One 
may even discern that Malik had departed from the Prophet's 
sunna in favor of pi»E$ia%I opinion. A case in point is Malik's 
insistence that a contract, once concluded by an offer and 
acceptance' regardless of the khiyar al-majlis (right of option 
of the parties to a contract as long as they have not separated) , 
y/as binding on the two parties.* Malik's opinion was based 
on local practice; but sound though it may seem from a legal 
viewpoint, it conflicted with the doctrine of the MSIik! school 
that the authority of tradition was always overriding.^ 

The place occupied by Shaft'! in Islamic legal history is 
determiried largely by the charactef of the age m- which he 
lived. In a later age, once the gate of ijtihad (personal reason- 
ing) had closed, he would have been a great jurist with a 
moderate view as to the development of the law. But in his 
age a great jurist was necessarily drawn into ikhtilaf (disagree- 
ment) , or the controversy between the schools of tradition and 
personal opinion. What vf^s to Ibe the position of tradflloti 
in relation to the Qur'an and other sources of the law? What 
was to be the position of opinion and analogy in relation to 
the Qur'an and tradition? At a time when scholars were 
raistnf Ssth questions, a maii profeundly learned in the tradi- 
tion, and passionately convinced of its significance, was com- 
pelled to take part in the. controversy between the advocates 
of tradition «fti the adVo^tes of opinleoi Ift 10 delteftd 

the former's claim to supremacy. At first, Shafi'i aroused those 
in favor of tradition, giving them leadership and supplying 
methods of defense stgainit ihe stUttmat^ df opinion. I^ter 
on, after settling in Egypt, Shafi'i seems to have felt more 
strongly the need to strike a balance, between the two schools 
of thou^t, and he sou^t to find a common ground of 
agreement. « 

* See Chap. X, section 7, below; and Malik, al-Muwafta', ed. M. Fu'ad 
■Abd al Biqi (Cairo, 1951), Vol. II, p. 671. 

' The tradition concerning khiyar al-tnajlis, however, might have been 
circulated after Malik's death. See J. Schai^t. OrigiM of Mw^Mmnwdail 
Jurispfudence (Oxford. 1950) , pp. 159-60. 
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Shdfi-l's Life 

It was in this milieu that Shifi'i played so significant a role 
in resolving the conflict between the two schools of law. 
Growing in the Hijaz, the home of tradition, he became 
a IdUbwer 'of Malik ^nd then went to 'Iraq, where he was 
exposed to' the legal reasoning of the "Iraqi jurists. In the 
latter part of his life, in Egypt, where he could reformulate 
his legal opinions with detachment and rewrite his books, he 
founded a new school of Jaw by synthesizing the two other 
schools. Shafii'i's career falls, therefore, into three well-marked 
periods. The first, the period of apprenticeship, begins with 
his study of the ta^ Iri' Makka and Madlna, where he was 
given a thorough training in the traditions, and extends to 
his deportation to 'Iraq. The second, in which he was exposed 
to the legal wsisowittg «rf ilte *Mqt jurists, end-s w»th Bls'iie* 
parture ior Egypt; and the third lasts from his settlement in 
£gypt, where he became the " master," to his death. 

A number of biographical accounts of Shafi'i have 'come 
down ^o us, although the very earliest are apparently lost. 
Even in biographical sketches wriiteti by Dawud al-Zahiri (d. 
270/884) and Zakariya b. Ya^ya al-SSjl (d. S0//920). repro- 
dttced in later accounts, a great deal of legend had already 
crept into the story of Shafi'i's life. The chronology presents 
great difficulties, as the conflicting narratives about Shafi'i's 
visits to 'Iriq and his nett^n to Madina indicate. 
' The biographical accountyby Abu Muhammad 'Abd al- 
Rahman b. Abl ^itim ai-Kaz/^' (d. 327/938) is the earliest that 
has reiiehed lis.* Wttf^ scarcely more than a collection 

of oral reports dealing with certain aspects of Shafi'i's life and 
character, some of them reproduced from earlier biographical 
sketches mdk as those of aUZihirl and al-SaJi. But this sdtirce 
is quite inadequate as a complete account. Later writers, who 
dealt more fuUyNvith the subject, have often drawn heavily 

■ Ibn Abl Ij[atim al-tUzi, KiUb Adab al-Shafi'i wa Maniqibuh, ed. Mu- 
^mamA Zahid b. at l^aMn al-Kawtbauf (Cairo. 195^ . 
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on Razi's biography <and have reproduced many of the legends 
that had gathered SEreund ShafiTs fSfe. The gt«at vittAs of 
Abu Nu'aym ° and al-Khatib al-BaghdadI add very little to 
Razi's account. The first full story is given by al-Bayhaqi 
(d. 458/1065) " and reproduced in a well-organized attvt attrac- 
tive manner by al-Fakhr al-Razi; inevitably, it includes a 
great deal of legend. Later biograjphers, notably Ibn *Abd 
a?-Barr," Subkl." Ibn Hajar," and i#awawi,»* attdf bat VtKle 
to«arUer accounts. More recent sketches by Ibn Kathir " and 
Murtada al-Zabidi,*' draw heavily on earUer authorities. There 
are also several unpublished biographical accounts which 
add p^ticaUy nothing nettr. A fuJl critical stady of Shifi'i's 
life has not yet been written.^" 

The earliest authorities disagree as to whether Shafi'i was 
h&tn at B»m a ^all' ftis^n^ town on the Meditenanean 
Sea. or at •Asqalin (Adtieioit) , a iarger town not far away, in 

» Abu Nu'ayra al-Isfahani, Kitib ffilyat al-Av>liyff lea fabaqUt id'A^ifir 
(Cairo. 1938), Vol. IX, pp. 63-163. 
'° al-Klratib al-Baghdadu Ta'rikh SagfidSd (Gatfo. ISSl) , Vol. 11, pp. 

56-73. 

"Abu Bakr Ahmad b. al-Husayn b. "AH al-Bayhaql, Kitab ManSqib 
al-Imam alShafi'i (MS, including a sequel, in 312 folios). 

"al-Fakhi al-Razi, Kitdb Mandqib al Shafi'i (Cairo, h.d.) . 

" Ibti 'Abd al-Barr, al-Intiqa' (Cairo, 1350/1932) . 

"Taj al-Din al-SubU, faba^St at-ShSfi'fya al-Kubrm <CaiT<^ 1324/1907) , 
Vol. I, pp. 100-107. 

" Ibn Hajar al-'AsqalIni, TaUMi al-TefsU bi-Ma'dti Jbn MrU (Catra, 
1301/1883). 

'•Abu Zakariya al-Nawawi, Kitdb TahdMb al-Asmi' (Biographical Dic- 
tionarv), ed. Ferdinand WusienteM (Cdttingen, ]842-4>i), pp. 56-96. 

" Ibn Kathir. KUSb al-Bid^a wa al-Sih^a (Gaiio, ISS^I^, m X. 
pp. 251-254. 

" Murtada al^Zabiiil, Shtt^ Jl^ 'm&m aJ-Dln (of al-Gh!a^ , ViiA, I, 
pp. 191-301. 

Manuscripts of the Araib league |ot @i|¥0 a photo^aphie mpf id Qtttb 
al-Din b. SulaymSn al-Khay^aiT, tt^t al-Riyad fl Redd ma Shantia'ahu 
'lyS4 tt-hnSm al Shafi-t (MS, No. 181) . There are tbice MSS 
oa jlfafil's life at the Zihirlya Library of Damascus; one of them is by 
Sh^hiazuri, and the other two arc extracts from earlier sources which add 
no new material, * 

For works on ShafiTs life a&d jurlspnidetice, see Sdea Biblii^phyi 
pp. 356-S61 
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the year 150/767.*» Probably ShafiTs mother, shoi^tly after 
ShafiTs father died, spent some time in Palestine among the 
YaQianite tribes— to whom her ancestors (the Azd tribe) 
belonged— before she and her son arrived at Makka, for the 
authorities state that Shafi'i was scarcely two years old when 
he left Gaza, but that he had reached his tenth year when he 
aiKiVed at Makka.^' We know little about Shafi'i's early life, 
except that he was brought up in Makka in poor circum- 
stances and that from his youth he was devoted to learning. 
Ttatditlonal stories, legendary for the most part, give an 
account of his early devotion to poetry, chivalry, and legal 
studies. Such traditions have him learning the Qur"an by 
ffMrt ^ tf» age of seveoi commfttli^ Malik's ediMmm^fe* :-m- 
memory at the age of ten, and being declared fit (o pve legal 
opinions at the age of fifteen.^* 

Qntain facts about his parentage may coneetvabty have 
affected the future course of his life." His father belonged to 
the tribe of Quraysh, the tribe of the Prophet Muliammad, 
and his grandfather al-M uualib was a brother of Muhammad's 
grandfather. The descendants of al-Muttalib took an active 
part, on both sides, in the struggle between Muhammad and 
the Makkans. but they all supported Muhammad after his 
first victory at Badr in 2/624. This history may have given 
Shafi'i prestige, arising from his belonging to the tribe of the 
Prophet and from his great grandfather's kinship to the 
I^?i^|ttel. It a{s@ mtf to«e ije^fimit Mm- the idea that to 
bim ma betiueatlued the nmntle of the PFSphf t's iradition and 

" The tomb of the ancestor of the whole clan, Hashim, can itill be 
visited at Gaza. Apparently it was. to southern Palestine that some of the 
BanO Hashim went with the ^MMjuning Arab annia in the early days of 
the expansion oE Islam. 

~"lbn Ab! IJatini,al-R4zi, p. 26; Abu Nu'ayin. Vol. X. pp. 67-68; al- 
ILhatlb al-Baghdadt. Vol. II, p. 59; al-Fakhr al-Razi. p. 8; Ibn l:Iaiar, 
TawStt al-Ta'sis, pp. 49. 50. 

■* Ibn Abi IJatim al-RSz!, pp. 39-40; Abu Nu'aym, p. 70; Bayhaqi, folio 
2S: Ibn 'Abd al-Barr, p. 71. 

** Shifil's full name and that of his family is: Mu^mmad b. Idris b. 
•l-'AbbSs b. 'Uthman b. Shifi' b. al-Si'ib h. 'V1»jd b. 'Abd Yadd b- 
Hlsbim b. al-MuttaUb b. 'Abd Manit 
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that i^ooM sund to defend it. These facu made faisa. like 

other descendants of the same clan, a beneficiary o£ the^ 
Prophet's share of one-fifth of the spoils of war.^* 

After spending some time among the Beduins, Sliafi'I re- 
turned to Makka to study law under Muslim b. Khalid al- 
Zanji (d. 180/796), Mufti of Makka, Sufyan b. 'Uyayna (d. 
198/813), and others.^* Although he was declared qualified 
to practice law by ^Wiat% ^SM iesirM ftlfifif 1^1 u^Mflifig 
and set out to study under the leading jurist of the IJijaz, 
Malik b. Anas (d. 179/796) . He was probably twenty years 
did when he left Makla for Madina. 

There are several accounts of how Shafi'i becainf the dis- 
ciple of Malik. The traditional story is that he went to the 
Governor of Madina, armed with a letter of introduction from 
^ ^^ernoroC Makka, and requested ah audii^igeii^ith Malik, 
After some hesitation, the Governor made his way to Malik's 
house in the company of Shafi'i. Malik seems to have been 
impressed %fy Shil^% fhMl'^^ee, and he allowed hitnttf read 
al-Muwatta' under his guidance. As a follower of Malik, Shafi'i 
remained in Madina until Malik's death, by which time he 
had akeady gained distinction aU» a hnfi£tii^tit jtlttst:** 

Shafi'i had the good fortune to attract the attention of the 
Governor of al-Yaman, who was on a visit to the Hijaz, and 
who was impressed by his learning and industry. He helped 
Shafi'i to enter itkit -meaMm M ifm ^imt wt ^hem o( 
thirty and to rise rapidly in it. This service was short-lived, 
however. Shafi'i proved to be a just administrator, but he was 
soon entangled with local in^si^ mi. fia^utel |eaIeKisi^ 
wMch brought hiiD not nierety dianissal ftom las post but 

"al-Fakhr al-Razi, p. 7. For the legal position of the Prophet's one- 
fifth share from the spoil, see Khadduri, War and Peace in the Law of 
Islam (Baltimore, 1955) , pp. 121-22. 

** For the names of jurists under whom Shifi'I studied at Makka, tee 
al-Fakhr al-Razi, pp. 11-13; Ibn I^ajar, Tahdhib al-Tahdhlb (BydenAtad, 
1S26/1909) , Vol. IX. p. 25: and Tawdli al-TaSis, pp. 79-82. 

"Traditional accounts differ on whether""Sh4fi*i visited 'Itiq before 
Malik's death or whether he went to al-Yaman as a jud^ See Abu 
Nu'aym, p. 89. 
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alsd deportation in chains to *ItS^, tin the allegis! dtaa^ that 
he was a secret follower of the Zaydi Imam Yahya b. *Abd- 
Allah, a pretender to the caliphate and an opponent of the 
ruling dynasty in Baghdad.** 

Shafri appeared before Caliph Harun al-Rashid at al-Raqqa 
('Iraq) with other conspirators in 187/803. The other con- 
spiratot^ were put to death, but he was pardoned when he 
eloquently defended his loyalty to the caliph on the grouti^ 
that he was the descendant of a great grandfather who was 
related to the great grandfather of the caliph himself. Some 
authorities state that the famous IJanafl jurist, Muhammad b. 
al-Hasah al-ShaybanT (d. 189/805), who was present at the 
court when Shafi't appeared before the caliph, defended him 
an# saM thtt h^ was a welMcnwn ^udfent of the sacred Iaw.*» 
Most authorities agree that the caliph was delighted with 
Shafi'i's conversation and became his patron.^" This incident 
brought Shtfil into close contaet ^h Shafbtft?, "Wh^e books 
he had copied, and impelled him to devote the rest of his 
career to legal studies, never again to seek government service. 

The contact with Shaybanfs cttdt had a great impact on 
Shafi'i's legal reasoning. Until that point, as a follower of 
Malik, he had been exposed to the teaching of only one school 
of law. He had, it is true, known Mi opinions and argu- 
ments of the "Iraqi jurists, but he hai ISft heard them at first 
hand. We are told that he took an active part with HianafI 
jurists in discourses and arguments, that he strenuously de- 
{ended Malik's position, and that he seems to have earned the 
reputation of being the Upholder of Traditions for his efforts 
to establish the supremacy of traditions. But those discus- 

" Another account places the story of the deportation in Makka, where 
Shafi'i had returned from al-Yaraan. He may have been there on a short 
visit from al-Yaman. See Ibn 'Abd al-Barr, pp. 95-96. For Shafi'i'i diffi- 
culties during his tetuire of office in al-Yaman, see BayliaqT, folio 84; 
Ibn Hajar, Tawdtl al-Ta'sis, p. 69. 

"Bayhaqi states that Shaybani's intercession on Shaft 'i's behalf took 
place after Shafi'i was thrown into prison in 'Iraq. See Bayhaqi, folio 26, 

»" al-Fakhr al-Razi, pp. 22-27; Ibn 'Abd al-Barr, pp. 94-98. 

"Ibn Abi I^atim aMiazi, pp. 170-82; Bayhaqi, folios 24-26; Abu Nu'aym. 
p. im and al-KbatIb at-Ba^didl. Vol. % f ; 
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sions must have made him aware of the weaknesses of the 
fSSi^^ SdbtQol, which Shafi'i began to appreciate after settling 
in Egypt, as well as the points of strength in the legal reason- 
ing of the "Iraqi jurists. Some authorities stress the difficulties 
eiieciMitered % Isteite aTf^ittents with the IJ[analI jurists, 
and one declares that Shafi'i was driven out of "Iraq by them.^' 
Most authorities, however, believe that Ijanafi followers com- 
plained to SfcayMnl of i5feii'i*s efitidiim, but that Shafi% 
though avoiding a stand against ShaybanI directly, determined 
to stand on his own in his legal reasoning. Some authorities 
state that ShaybanI, upon hearing the complaints of his fol- 
lowers, invited Shafi"! to a debate on i^he points of difference 
between them; they also state that Shafi'i emerged trium-- 
phant over ShaybanI, although Hanatt sourc® tmist that 
Shafi'i was defeated.'* These circumstances must have been 
difficult for Shafi"!, who, as prot^g^ of Shaybani, may have 
tried honestly to avoid an open conflict with him, as some 
authorities indicate." Nor was Shafi"i's position strong enough 
to take an open position against ShaybanI, an influential man 
at the court, and his foUo'Arers. 

TMi- ^comfortable stti-atioit wmst have IniUiaiGed Shifi^ 
in the decision to leave "Iraq in 188/804 and to settle else- 
where. He went via IJarran and Syria to Makka, where he 
had begun his early li^l studies. As a disciprte ot MIlik, 'le 
was well received and began to lecture at the Sacred Mosque. 
His teachings, however, revealed unexpected differences with 
MSMv'fof hfe thorough grasp of the Maliki and HanafI legaJ 
opinions made him aware of the shortcomings of both. He 
made a deep impression on many students of law, including 
Al^mad b. I^anbal (d. 241/855) , who was studying in Makka 
at that time, but his influence in the Hijaz must have been 
limited. His departure from Malik's opinions disappointed 

See Ibn al-Bazzaz al-Kirdari, Mandqib al-Imam al-'Azam (Hyderaljad 
1321/1904) , Vol. II. p. 153. . 

*' Ibn AM UMn al-RSii. p. 160; Aba Wu"ayin, Vol. IX^ pp. 71-72J 
al-Fakhr aI>K^ pf» 'M, tl. 

"al-Kirdarlj mit II, p. 15S. 

" Bayhaqi. iMia M 
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many a Maliki admirer at a time when Shafi'i had not yet won 
the reputation of the " ttiaster " 

Shafi'I returned to Baghdad in 194/810. His legal reasoning 
had matured, and his stature as a jurist had grown sufficiently 
to permit him to follow an independent line of legal specii- 
lation. It was during this period that he accumulated the 
material for the legal system that was destined to leave so deep 
a mark upon Muslim law. After a span of three or four years, 
Shafi^ decided to leave Baghdad for Egypt. It is not quite 
clear why he made this decision. The authorities state that 
while in Baghdad he attached himself to 'Abd-AUah b. Miisa, 

invited Mm to settle in Egypt. % me tcfitt 
Caliph al-Ma-mun (d. 218/833) offered him the position of a 
judge, but he declined it.'^ 

Shafi'^s departure from 'Iriq took place in 198/814. It was 
the same year that the Caliph al-Ma'mun establishe* himself 
in Baghdad, having defeated his brother al-AmIn a year earlier 
atid fhaujgurisitea a itghae in wWich the rationalist philosophy 
of al-Mu'tazila assumed a predominant position. In 213/827 
the Caliph officially proclaimed the doctrine of " the creation 
of the Qur*an " in opposition to the Orthodox view of its 
eternal nature as co-existing with God, In 218/833 he decreed 
tihat no qadi who did not subscribe to this doctrine could hold 
an office in the state, and an inquisition for the trial of those 
who refee^^ the doctftne was ins^dtuled.*'' This anticipated 
atmosphere of intolerance to orthodox views, it has been sug- 
gested by a recent writer,'* drove Shafi'i to settle in Egypt. At 
the a^ si: jfi% ^fil seems to have made hh Siial choice 
between his love lor power and his love for the law, and he 

»'Ibn AM Hatim al-RSd, pp. 165, 168. 

•'Some of the sources state that such a position was offered' to hiia 
toward the end oi his life after he settled in Egypt See BayhaqI, folk> 
'38; Ibn Hajar, TawSli al-Ta'sis, p. 84. 

*• For an account of the history and ideas of the Mu'tazila and their 
influence on Caliph al-Ma'mun, sec De Lacy O'Leary, Arabic Thought 
and Its Place in History (London, 1922) . Chap. 5; A. J. Wensinck. The 
Muslim Creed (Cambridge, 1932} , passim; Zuhdl H. JSr- Allah, ai-M»'taziIa 
(Cairo, 1947) . 

Abu Zahra, alShSfi-t (Cairo, 1948) , p. 28. 
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decided to settle in a place where he could concentrate on 
legal speculation in relative quiet. 

Remote from the center of court intrigues, and on good 
terms with the Governor of Egypt, Shafi'i found himself in a 
congenial position. During the five years he lived in Egypt, 
M ^die^otei SlU Ms time to teacMi^ and . to dicMiig hits works 
to his students. We are told that his leading disciples— al-RabI' 
b. Sulayman al-Muradi (d. 270/880) , Abu Ya'qub al-Buwayti 
|f, fSI/MS) , and Abu Ibrahim Ismi'U b. Yahya al-Muzan! 
(d. 274/877) , to mention but three— were in the habit of 
waiting down ShaB'i's spoken words, and that Shafri would 
cdnrtscit the tfexfc When it wsbs read alotrd before him.*" Thus, 
Shafi'i's disciples in Egypt were responsible for all of the books 
that are known to us now. whether copied or dictated from 
his original writings. Doubts have been raised as to whether 
some of $hil^|'» writfl^— such as the Kitdb al-Umm—'WGxe not 
actually composed by a disciple.*^ If some of his words have 
been changed or rephrased, however, the contents of the books 
must compriise MiiSf^s owA 1^1 xeasmiing ideas, for 
Shafi'i's biographers agree that his books were handed down 
to us as recorded by his students and one of the students, who 
wrote a SumWiafif (M ttlEhll»|a^ , agrees with $hifi*i's funda- 
mental opinions as recorded in his collected works.*^ 

Shafi'i had difficulty persuading his opponents to accept his 
opinions. He followed an independent line of legal reasoning, 
often disagreeing with leading jurists, among them his great 
master Malik. The disagreement aroused MalikI opponents, 
who presented themselves to his circle to tkke issue with him, 
but his great abilities as an attractive teacher and skillful 
debater silenced them. One authority asserts that in an argu- 
ment with Fityan, a Maliki follower in Egypt, Shafi"! triumphed, 
but the intemperate loser, failing in persuasion, resorted to 
abuse. The Governor, a patiron df Sha&'i, ordered that f ityitn: 

••Ibn ^ Jpitjta alrRid, p. 71; Ibn ^ajar, TnAU ^-Ta'sb, p. 
Bayhaqi, folio 49.' 
"ZakI Mubarak, Kitab al-Umm (Cairo, 1934). 
** Ct Muzani'g Mukhlasar with the relevant para in Kitdb al-Umm. 
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be punished by being paraded through the streets of the city 
bearing a plank and stating that this was the penalty for 
abusing a descendant of the Pfophet's near of kin. Enraged 
by this degrading punishment, Fityan's followers turned upon 
Shafi'I after one of his lectures and resorted to violence. Shafi'I, 
badly injured, tras tlkeil m Ms home, •wheire he died a few 
days later.*' The incident gives us a picture of the conse- 
quences which heated controversies between rival schools of 
thought could generate. 

11$ ll possible tiiat Shafi'I's death was not caused entirely H^f 
his. fifpitnent's attack. Shafi'i wa$ known to suffer from a 
seriows ihtesifnal illness which kept himffafl and ailing during 
the latter years of his life. He died on the last day of Rajab, 
204 (20 January 820) , in Fustat (Old Cairo) , and was buried 
in the vault of the Banii 'Abd al-Hakain, near Mount al- 
Muqattam. The qubba (dome) , still int efeSstentei^j was built 
by al-Malik al-Kamil, the Ayyiibid Sultan, in 608/1212. It has 
always been a prominent place of pilgrimage, and it was still 
ioEiffessive andas«»eif«aJ many a Shafi'I admirer when visited 
Ijy the present writer in 1958, ^ 



Sh&fi'i's Persomlity artd Character 

Tradition paints Shaft*! as a handsome man who paid atten- 
tion to his appearance. When his hair' turned grey in later 
years, he was in the habit of dyeing it dark red. He was tall 
and slender with an attractive face and a pleasing yoice.** "He 
was a man of fmpressive persraiatity, respected for his straight- 
forwardness and revered for his piety. Although a man of 
meager resources, gaining little reniuneration from his study 
of the law, he was generous with his friends as well as with 
the poor. That generosity became the favorite theme of many 

" VaqQt, Mu'jam at-Udaba, cd. D. S. Margoliouth (London, 193!) , Vol. 
VI, pp. 394-95; Ibn Hajar, TawdU at Ta'sss. p. 86; cf. Muhammad Zahid 
al-Kawthari, Ala^diat al-Kawthari (Cairo ] 373/1953), pp. 463-66. 

*'Nawawi, p. 83; Ibn ^ajar, Tawali al-Ta'sis. pp. 60-61. 
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later biographers, who described him as giving away to the 
poor everything that his hands had acquired.*' His will shows 
his concern for the emancipation of his slave, as well as for 
the welfare of all his relatives and associates.** 

From early childhood Shafi'I seems to have displayed a sharp 
intelligence and a good njemory. We are told that at an early 
age he had raetra^zed a great deal of lament Mah poetry, 
in addition to the Qur'an and Malik's al-Muwatta'. Eloquent 
in speech and an expert in the Arabic language, his interest 
in poetry and language preceded Ms Interest in law. Oiily 
when he was reminded, as one authority puts it, that it was 
more dignified to become a jurist than a poet, did he turn to 
the study of the law.*' Whether or not this story was invented 
afterwards to account for Shafi'i's legal pursuit, he did grow 
up in a center where the legal profession tempted many a 
Muslim scholar. He certainly chose a field in which he dis* 
tinguished himself not only as a great thinker and a skillful 
jurist, but as an expositor of the sharl'a without equal. 

Although the study of law was Shafi'i's main concern, his 
early biqgraph^ StiCte that he was acquainted with other 
branches of Islamic learning. Later biographers tend to depict 
him as a scholar whose knowledge was encyclopedic. One of 
#ese s^nes^ ixime4 by al-&k<«4, palnti him as ^heamng 
with Caliph Harun al-RashId, in his first audience with that 
caliph, almost every conceivable branch of .knowledge, in- 
'eluding Greek medicine and philosophy in dieir original 
language.** The early sources of his life give the impression 
that he yras opposed to theology and prohibited discourse on 
it hi laj lafcsenw.** 

Traditional accounts seem to give contradictory impressions 

•■Ibn Abi I^atim al-RSzI, pp. 126-28; Abu Nu'aym, p. 77: Ibn *Abd 
al-BaiT, pp. 9S-94; Ibn flajar, Tawdll al-Ta'sb. p. 55. 

" For full cext of his will (dated February 20S/8I9) . tee ShSfil. Kitib 
al-Umm (Cairo. 1322/1905) , Vol. IV, pp. 48-49. 

*'It is also stated that al-Zailjf, Mufti of Makka, pensuaded him to 
stp4f Imf, Vm ^pr, T4i,vSS ul'Ta'sU, p. 51; NawawT, p. 59. 

^«l3irt*r #iia|a^|i, ^ I|^JB> TmUl «^7V^>lfi i*pi II, Mi ' 

** Ibti Afal l^tiiin nl lUiS, p. 188. > 
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of Shaii'i's loyalties. He is depicted as a man who gave secret 
support to an 'Alid pretender to die caliphate, but Who, upon 
appearing before Caliph Harun al-Rashid, demonstrated that 
his loyalty was to the 'Abbasid rather than to the 'Alld house.""" 
When reproached aifterwattf for betraying a certain sympathy 
i<» the •Alids, Shafri did hot deny it, on the ground that he 
was a distant kinsman of theirs. Proof that he took an active 
part in a conspiracy against the central authority appears 
insufficient. At any rate, Shafi'i seems to have removed himself 
completely from politics and palace intrigues and never again 
accepted a position in the service ol the state. His single- 
tflndediless and straightforwardi^ss pticHnpted him to »£a^ 
above factional differences and personal jealousies. 

Nor was he ready to compromise with the fellow members 
of his profession. He did mat Shrink fttm sh@^iig d^stgra:- 
ment with the Hanafi jurists in 'Iraq, despite Shaybanl's inter- 
cession with the caliph to secure his pardon, because Shafi'i's 
diffist«itee»' With Qanaf! doctrines were genuine legal dilbr- 
ences. When he lectured afterward in Madina, he showed just 
as much legal disagreement with Malik! followers, although 
lie never ceased to pay high tribute to his great master Malik. 
He betrayed, perhaps, a certain inflexibility in his relations 
with rival schools because he maintained so high a standard 
of legal reasoning that his disagreement with* others appeared 
sharp and uncompromisiliig. He was too inudi of a scholarly 
perfectionist for his contemporaries. 

Tradition also depicts him as a great debater who emerged 
triumphant from every argument with his^ rivals. Ibn ^Abd 
al-Hakam, one of his disciples in Egypt, pays high tribute to 
tfie ability of his master in the art of defeating his critics.*' 
1^ MSEM jurist Fityan, it will h& letsaH^t ItiQan^ to mo* 
lence because his tongue failed him when he sought to chal- 
lenge ShaE'i's persuasive argument. Although H^ii^^ jurists 
reject ShSfi^'s ability to withstand a discosste §teif%iDf» 
early accounts state that Shafi'i cotiducted debates wiiii WtniU 

••Mm 'Abd al-Barr. pp. 91, 95-98. 
pp. 7S. 78. 
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jurists with great skill.*^ Both the Risiila and the Kitab al- 
Umm bear witness to Shafi'i's scholastic ability in pursuing an 
argtMtent W' M ki^eail conclusion. A great potfiiatti of the 
Risdla is, in fact, written in the form of a debate between 
Shaii'i and an interlocutor, who, in most cases, is a disguised 
critic of ShafiTs doctrines. 



THE COMPOSITION AND 
STRUCTURE OF THE RISALA 

Composition of the Risdla 

MOST AUTHORITIES are agreed that the Risala was 
written after Shafi'i resided in 'Iraq.'* It was perhaps one of 
lis earlKst works, although 'Att told tliat before he left 
•Iraq he had composed another book, entitled Kitab al-J^ujjo, 
and perhaps others, which have failed to reach us.** 

Traditional accounts state that the Ris&la was originally 
written at the request of 'Abd al-Rahman b. Mahdi in order 
to explain the legal signihcance of the Qur'an and the sunna. 
While an invitation from a leading "Iraqi traditionilt tat. 
Shafil, who had made a reputation as the Upholder 
tions, seems quite conceivable, the earliest extant sources on 
Shafi'i's life are ^lent on the point. Neither Ibn Abi I^atip^t 
al-Razi (d. S27/S38) nof Aba Nu'aym al-I?fahani (4. *30/ 1038) 

"Ibn Abi fltatim al-B.Ni> f_, IS. ' 

**Fe«r oC ^edi fatdd vdiat ^^ Mialu was wtitteti' ^hen SsSiSR ma* VSHi 
in HikWi ise afvKbatlb al-Bi^tidkdr. Vol. II. pp. 64-6S; attii ITStiflt. 
Un'^mi af-iyttaM. %!. VI, pp. 388-89. 

" Nawawl, p. 61; Ifen Qajar. TarnSli al-Ta'sU, p, 76, Cf. Ibn al-Nadlin, 
fUtSb al-Fihrist, ed. G. L. Flugel (Leipzig, 1871) , pp. H^M. " 

"A leading traditionist in Basra (d. 198/813). See Ibsi AM J^iMta 
al-Razi, Taqdimat al-Ma'rifa li-Kitab al-Jarh TUa al-Ta'dll (H^dOabad, 
1952) . pp. 250-62; and Abii Nu'aym. Vol. IX, pp. 3-63. > 
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gives the slightest suggestion that the Risala iMi written at 
Ibn Mahdl's request. Abu Nu'aym merely states that Ibn 
Mahdi once remarked that al-Shafi'i was " an intelligent young 
mstii seatemewt which may tmm ttet Ibn Mahdl hkd 
read either the Risala or any one of Shafi'i's other books and 
concluded that he was an intelligent man; it does not neces- 
sarflf mj^st that the iSirg^fi was written at Ibn Mahdi's 
request. 

Nor do the sources mention that Ibn Mahdl and Shafi'i ever 
met. A tradition related by Shafi'i on the authority of Ibn 
Mahdi, recorded in ©rie of his books," was sharply contra- 
dicted by al-Sarraj al-Bulqint, on the ground that the two 
men had not met; but al-BuIqlm accepted the traditional 
story that the EiMtM was sent by Shafi'i to Ibn Mahdi. That 
the two men may never have met does not weaken the possi- 
bility that Ibn Mahdi had requested Shafi'i to write the 
Risala; but it dais ifaM d«lut)ts is the reliability of later 
reports that such a request had been made. 

Tlie first authority to state that Shafi'i composed the Risala 
in response te Ibti Mahdrs request was Ba^jteql. One of his 
narratives, based on information transmitted by Musa, son of 
'Abd al-Rahman Ibn Mahdi, states that Musa's father had 
complained td Sttafti th=ai i^Falik's legal opinions had been 
distorted in Basra, and that Shafi'i responded by writing the 
Risala to Ibn Mahdi. Musa. moreover, claims that he -had 
seem tl^e text of the Risala written in Shafi'i's own hand,"* 
Bayhaqi also reports a narrative, on the >iuthority of al'^Srlth 
b. Surayj al-Naqqal, to the effect that al-Harith, who earned 
the name of al-Naqqal (the carrier) because he carried the 
Risala, had himself delivered the work to Ibn Mahdi." Later 
authorities repeat virtually the same version of the story that 
Ibn Mahdi had invited Shafi'i to write the Risala."" 

"Abu Nu'aym, p. 93. 

"Shafi'i, Kitab al Um, Vol. I. p. 117. 

•" Bayhaqi, folio 46. 

"Ibid.; Ibn *Abd al-Barr, p. 72; Shafi'i, Kitab al-Umm, Vol. I, p. 118. 
"al-KhaUb al-Baghdadi, VoL II, pp. 64-65; al-Fakhr al-Razi, p. 18: 
Ibn Ijlajar, TawSU ^-Te'sU, p* 55- 
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Pfirhaps Ibn Mahdi made known to Stiafi'i his desire for a 
book in support of the authoritative sources of the law and 
against the prevailing tendency to use personal opinion. It 
was unlikely that Shafi'i could produce a work as original as 
the Risala virtually on the spur of the moment, the impression 
^ven us by the soiiiic^. theme of such a work must have 
been in Shafi'i's mind for a long time, and the book whs either 
ready when Ibn Mahdi. asked for it, or it was simply a matter 
of putting into writing what had already cr^talMSsei M Shafi'i's 
mind. A methodical legal reasoning, inferior in quality though 
it may have been in the first version of the Risala, must have 
been in preparation for a long while. It is even conceivable 
that the narrative concerning Ibn Mahdi's request may have 
been circulated after he had seen or received the Risala from 
Shafi'i. How Shafii conceived the idea of writing a book 
dealing with the subject of usul (sources of the law) in a 
completely novel manner is exceedingly difficult to determine. 
But the age in which he lived and his involvement in the 
contrm%r^ between two dp^li^ s£h;od1» of thought mnst 
have given him the external stimulus to reflect on the subject. 
His keen intellect and extensive knowledge of the law made 
him eminently iejualfiE^ tc> search fruitfully for the interrela- 
tionship of the sources which separated rival schools of law. 
But the structure and ailments of his reasoning must have 
evolved in his mind after long study a.mi. '0^^0im.. 

The Old and the New Risala 

Shafi'i's treatise on jurisprudence has become universally 
known as Kitdb al-Risdla Ft Uml al-Fiqh, often abridged as 
Kitab al-Risdla or simply al-Risala. The word risala, which 
means an effisitle, at a conimtmication in writing ms^ W m 
absent person, came to be used as a result of the traditional 
story that this book had been sent in the form of an epistle to 
*Abd ai«R«thman Ibn Maytli imi. iiMi BtsMi m mOm 
a tteatise on the aii^oritative sources of the dmtl'A. tiais ibit 
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book at first acquired the unofficial title ot dl-Risdla, and this 
later became the formal title in all the manuscripts that have 
been preserved or published. Most o£ the writers who refer 
to this treatise, whether in the original or the revised fonn, 
call it Jiri'M* at kisShm al-Risdla. Thus the Risala has become 
for all students of Islamic law the recogfnized title of ShifiTs 
book on jurisprudence. 

Internal evidence shows that Shaft*! himself never called his 
treatise 1^ t&ii tiame. MsBfie %an half a dozen times, Shafi'I 
refers to it either as " Our Book," " My Book," " this Book," 
or simply the " Book." These references demonstrate that 
the title of al'RisSla became current after Sha&^^a ctesi||t 
that Shafi'I himself, if the name was current in his time, did 
not recognize it as the proper title of his book. 

Tflhie awhtwilties are agreed that Shafil composed two treatises 
on jurisprudence, both referred to as al-Risdla; the old one 
was composed in 'Iraq and the new in Egypt.*=' The old Risala 
is described' as a book in which Shafi'I set forth a systematic 
study of the Quriln, including its general and particular rules 
and its abrogating and abrogated communicatiohs, and of the 
sunna as the authoritative sources of the law. Some authori- 
ties state that it also dealt with ijma' (consensus) and qiyas 
(analogy) ."^ Since the text of the old Risala has failed to 
reach us, except perhaps for a few passages reproduced in 
some later authorities^ it is ditiiictit to define pveciisely its 
scope and arguments. We are told, however, by some authori- 
ties who were acquainted with both versions that the new 
Ris&la wa5 sufiaior lu ^;tttl|f tc» ite old.*' 
It is likely that the old Risala, dealing as it did with the 

"See paragraphs 22. 109, 131, 149, 173, 182, below. 

" Bayhaqi cites the two works as two separate books (folio 50) . Ibn 
Hajar states that Ahmad b. Hanbal possessed a copy of both the old and 
the new Risala, which were regarded as two different works (Ibn Hajar'c 
Tawdli al Ta'tis, p. 77) . 
al-Fakhr al-Razi, p. 55. 
See Bayhaqi, folio 98. 

" For a statement to this effect by Ahmad b. Hanbal (d. 239/855) , a 
stTident oi Shafi'I and founder of a school ot law, llin AM l^atim 
al-IU£i, p. 60; Abft Nu'aym, p. 97. 



authoritative sources, must have been in the nature of an 
apologia tot HsB schwsl ot tMdfitlen, owing to Shifi'i's pre- 
occupation during his first residence in 'Iraq with arguments 
against IJanafi jurists. Although the old Risala may b^ve 
dealt with Shafi'i's opposition to persoiial opihfon and ^ 
free use of analogy, it is inconceivable that it dealt with Shaiil's 
differences with Malik, as expounded in the new Risala, since 
in "Iraq Shafi'I had taken the position of a supporter of Maliki 
doctrine against the criticism of IJanafi jurists. In the brief 
quotation which Bayhaqi cites from the old Risala, there is 
evidence that Shafi'i clearly supported the position of the 
0kpS. Mdfiteists, v/ho heM ^stt «hv mmmivea; the 
PifOphet's comjjanions were authoritative, since they had been 
ilt clo^e association with the Prophet and understood the 
msiaii^gi his sunna. He also accepted iSxe opinions of the' 
Successors, if there was agreement among them." 

Tlie new Risala, however, reflects the mature thinking ot 
SKtflTatt»f tie settled in Egypt, and as its substance and argu- 
ments indicate, it deals with the whole subject of the sources 
as they were reconstructed in his mind in his later years. 
Internal evidence not: only bears witness thai the new Risala 
was composed in Egypt, since it contains cross references to 
books which were written or dictated by Shafi'i after he settled 
there,*' but it also demonstrates that in its present form the 
new Risala was written or revised toward the end of its author's 
life.«f Thus it reflects his mature legal speculations at the 
height of his career as a leading jurist. 

The new Risala is a compact treatise composed in a style 
which demonstrates that its author was an expert in the Arabic 
language. However, his use of a new terminology and new 
legal concepts ottm mmpMsA Wlii to mp&mt '6t i^fitte Ms 
terms and arguments. This is specially noticeable in his dis- 
course with an interlocutor who demands explanation or 
Repetition of idesis which Sbst&i may al^ady jbtave disdissed 

"myHaqi, folio 98. 

" See paragraph 1 1^, %i!ow. 

"See paragraph 11^* Tidlljjw. Cf. Shifi'i, Kitab al-Umm, VoL VI, p, 77. 
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in other sections of the Isodk. Mfweoyar, jJie proBlettt of proper 
cross-referencing, which confronted other scholars, was not 
always satisfactorily solved,"* and compelled Shafi'i at times to 
repeat his ideas. Often he refers the reader to other sections 
of the Risdla without a precise indication as to .which section 
he means.'o 

However, the Risala's structure seems fairly sound ?nd logi- 
cal, and Shafi'I's arguments are set forth in a systematic manner 
and carried to iheir logical conclusions. The author begins 
his subject with a discussion of general topics in jurisprudence, 
supported by detailed e3)£amples,^and then takes up the ati". 
thoritative sources of the law. He pays particular attention 
to the sunna and traditions, not only because of the com- 
plexfty of the $u1b}c^a:v tot also becaiise he sought to establish 
their overritHng authority. Finally, he discusses rather briefly 
the two other sources of the law, consensus and analogy, and 
eondmles with a erittcal evaluation of certain other methods 
of reasoning sucJi as istiljsan (juristic preference) and ikhtilaf 
(disagreement) . Frotn this lexical order ^ the author makes 
some three or tmt tUp^e^ms iii iivhich he discusses certain 
topics which lielong more appropriately to other sections of 
the book.'i 

Shafi'I's knowledge of ancient Arabic literature assisted his 
literary style. In ih©si ^^^m^^ ofie «aiuM hie a ^fieat iKK#lat- 
unless he was a master of the Arabic tongue. He must also 
have had the gift of lucid and eloquent expression and the 
ability to tjnote freely h&m the QofSn and from ancient 
Arabic poetry. It is precisely these qualities of exactness and 
elo(]^uence which are characteristic of his style. He could, 
moreover, atrt^t attantfon by a tuttt t>f *;«ptiessfttn, &t a. fine 
classical phrase, and he could sum up a. point of law tersely 
in a maxim. Though he had all these gifts, Shafi'i's style is 
at times tliscun^ive and, irt the Risdla in particular, too com- 

•° Cf. V. Rosenthal, The Ttrhuique and Approach of Miislim Scholar- 
ship (Rou)c. 1947) , pp. 37 39. r 
"E.g.. paragraphs 16, 22. 28, 135. 166, 168. etc. *. 
'» e.g.. Oiaini. Ill and Vllt, betow. 
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pact for clarity and, not infrequently, obscure. In coraparisoii 
with other jurists, however, his style rises to eloquence. 

The Order and Sources of the Risdla 

Since the sfiiiclttte stttd siiibst^tNei; lof the old RisSfit Ate ttot 
known to us, it is extremely difficult to state precisely to what 
degree the text of the new Risdla was based on the old. Both 
internal evidence and the narratives of the authorltleis seem 
to indicate that/Shafi'i had, perhaps, composed the second 
Risala anew. Once asked about Shafi'i's books, Ibn yanbal 
replied: "The books Shafi'I wrote in 'Iraq were far from 
perlsct; after settling in Egypt, they were rewritten and per- 
fected." BayhaqI, as well as other authorities, endorse the 
idea that the Risdla was rewritten in Egypt, and they give the 
itttpies^dia thai ^€ iM mA tfce new eiditions were two dif<- 
ferent books.'* Internal evidence suggests that not all of 
Shafi'i's earlier works were at his disposal after he settled in 
Egypt. In Chapter K of the new RMU, iSiiit that the 
transmitters of some of the traditions that he cited were 
omitted because not all his earlier books were with him.'* In 
m itit^ Wttfl^ ahlffadm Shaei again apologizes for the 
fact that he did not have the firstCversion of the book." These 
statements indicate that some of the works ShaM composed in 
'Iraq, perhaps including the old Risi^, virere'lto tbftfef'aVdta- 
ble to him after he settled in Egypt. 

Fihally, we may raise the question of the sources from which 
Shift? drew inspiration and information. This is tiot an easy 
question to answer specifically, since Shafi'I makes no reference 
in the Risdla to books which he may have consulted. In his 
other works, the Kitab al-Umm in particular, he devotes whole 

" Ibn Abi Hatim al-Razi, p. 60. 

" Bayhaqi, folio 47; al-Fakhr aMUd. p. 57. 

" See paragraph 429, below. 

"Shafi'I, Kitab Ikhtilaf al-Hadith, on the margin of Kitah al-Umm,, 
Vol. VU, p. 252. See aUo Ibn I^ajar, Taw^i al-Ta'sit. p. 78. 
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sections todisciusicHSt i^ithother jurists— such as Awza'i, Malik, 
Abu Hanifa, Abu Vltsut and i^aybanl— which clearly indicate 
that he had studied the works of these eminent jurists with 
care.'* His biographers give the impression that Sha&'i was 
acquainted with almost all scholarly works.^' 

Traditional aeei&a»te portray Shifi^ as taltilig m «ady in- 
terest in learning. He committed the Quran to heart at seven 
and Malik's Muwatta' at ten. These two books undoubtedly 
left a great impression on his mind and suppMM in^i^pa^a^ 
ble sources for his legal training and speculation. The Qur'an 
served the double purpose of supplying raw material for legis- 
lation, as the hst^t sotmee df l^W, tfiid wa inspiring ideal Wt 
the scholar who aimed at shaping his system of law in harmony 
with that model. There are 220 Quranic citations in the 
Risala, given either as specific rules of law or as examples for 
formulating principles or maxims of law. 

Next to the Qur'an, Shafi'I stressed the Prophet's sunna. We 
are told that the old Risala was written mainly to defend the 
viewpoint of traditioriists concerning the overriding authority 
of the sunna. In the new Risala^ not only does Shafi'i study 
the sunna as a source of law, but he also draws heavily on it 
in formulatiilg his rails ttld maxims of law. Over a htirtdred 
traditions are cited in the Risala, several of them repeated as 
examples at various points. Most of these traditions, it seems, 
Shafi'i relttfcd on tlte^mtiH^ity of the masters under whom he 
studied in Makka and Madlna. His two greatest authorities 
are, of course, Malik, from whom he quotes thirty-eight tradi- 
tions," and Sufy3n b. "Uyayna, from whom he quotes thirty- 
five traditions." From his other masters, he cites six traditions 
from 'Abd al-*Aziz al Darawardi (Madina) four from Ibn 

"Shaai, Kim al-Um, Vol. VII. pp. 87 ff.. 177 ff.. 277 ff.. 303 ff. 

*»|« i&aiib&4^ltimal-R2zt,pp. and al Fakhr al RizI. pp. 19-21. 

"Stt paragraphs 86, 112, 113, 119, 120. 142, lih. 148. 149. 161, 223. 231, 
233, 255. 266, 271, 306. 318, 319, 322, 328. 332. 336, 337, 338, 346, 417. 
419. 428, 435. 438, below. 

"See paragraphs 6, 64, 94. 121, 129, 139. 144, 154. 161. 199. 223, 281. 
310, 311. 321, 332, 338. 344, 346. 348, 413, 417, 420, 428, 440, 443, 483, 533. 
647, 740, below. 

••See pangraphs 97, 419. 420. 551. below. 
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AM Fttdayk (Madina) four from Muslim b. Khalid al-Zanji 
(Madina) three from Sa^d %. mBm al^addih (Makka) 
two from Ibrahim b. Abi Yahya (Madina) and one from 
•Abd al-Majid b. 'Abd al-'AzIz (Makka) .«» From al-Yaman he 
quotes five traditions on the authority of Yahya b. HassSn, to 
whom he refers as the " trustworthy authority " without men- 
tioning his name,^* and iiom 'Iraq he relates three traditions 
on the authority of *M)d al-Wahhab b. 'Abd al-Majid al- 
TTiaqaB.** A few other traditions either are related without 
authority or are cited with an incomplete list of authorities. 

From the viewpoint of legal speculation we are inclined to 
believe that ShSfiTs main iiisi»ration was derived from the 
intense debate with Hanafi jurists in 'Iraq to which he had 
been subjected. He riot only had to study their works, Shay- 
banfs in partitulsif^ which he copied, btit also to reflect on 
the underlying principles separating him from those jurists. 
His arguments with the Ijanafi jurists must have had greater 
inflttcirtit^ am Ms legal speculation than his biographers indi- 
cate. After settling in Egypt, Shafi'i acknowledged his in- 
debtedness to the I^anafl jurists and j^id hi^h tribute to the 
contributions of Abii Qai&a and Shaybint to tbe shari'a.'* 

Much of his legal material and many of his ideas Shafi'i 
owed to the teachings of his masters, which he stored in his 
memory. His debates with his rival scholars and his discus- 
sions of legM qtigs^cffii Mtli colksa^^' ii^l^|>li!i mmt 
have contributed greatly to his knowledge and to the final 
formulation of his opinions. To be specific on these matters 
is difficult, however, for even if a dtsd|>Ii t^niribnte Hs 
share in a discussion, it was customary for the disciple to 
record the account in his notes on the authority of his master. 

"Sec paragraphs 115; 286. betmr. 
" See paragraphs lit, 438, m. hl$m. 
**See paragraphs H8, 450,'bdow'. 
•• See paragraph 447, below. 

See paragraph S38, below. 
"See paragraphs 122, 258, 319, 348, 474, below. 

Sec paragraphs 122, 129, 230, below. 
"Ibn Abi Watim al-RSzi, pp. 204-207. 210-11. 
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SUBSTANCE AND ARGUMENT 
QF THE RISALA 

The Vocabulary of the Risdla 

THE T©CXlftftjilf«* of tlie RMta raises (juestions 
not only of legal nomenclature, but also of liteiSdf iWiitt f^Qipf 
sophical terminology. Shifi'i rarely defines his terms, assuming 
that his followers and readers will be familiar with the general 
and technical nmds from the context of his writings or from 
the common usage of the time. Thus before we proceed to 
the fundamental ideas embodied in the Risdla, it may be 
use&I to disi^us thte meaning o! some of itjn ordinal 

terms and expremons. Four sets of terms deserve particul»r 
examination. 

In the it^ stet. f&ere are gmier^I terms whMbi need «Iw«nlt- 
tion, such as 'ilm (knowledge) , al-bayan (declaration) , and 
'adl (justice) . By 'ilm. Shafi'i always means legal knowledge 
derived from the authoritative sources of the law; some nil<K 
are obligatory for men individually (fard "ayn) , such as 
prayer and fasting, and some are obligatory for them collec- 
tively, such as the jihad. He equatsi knowledge widi cer^inty 
and states that it is the duty of the jurist to seek the truth in 
his legal reasoning.'" By al-bayan, which Shafi'i^ applies to 
Quranic communications, he means a dear declaration em- 
bodying^ a rule or a principle of hm. The teOB is frequently 
used in the Risdla either in the sense of mere declaration, 
embodying a rule of law, or in clarifying the meaning of a 
certain rule of law. 

The term 'adl is used either in the general sense of justice, 
which implies confoFmity with the law, or as the necessary 
qualification for a witness. Although no predse deSiiition is 

"See Chap. III. below; cf. Sharif 'All al-Jmjanl, KitSb tO-TafrJfdt^ td. 
C. L. flugel ()Leipzig, 1845} , pp. 16Q-62. 



given by Shafi'I, the term 'adala, the quality of 'adl, is described 
by al-Mawardi, a Sfaafi'T jurist, as « state ot mmsd md i«ligiou$ 
perfection.^" Thus the terra 'adl signifies probity or justness 
of character. This is the sense in which it is frequently used 
in the Risala. The witness must be 'adl (just in character) , 
and the minimum requirement is that he must display just- 
ness at the time when his testimony is given. It is possible, 
Shafi'I argues, that thie VJitness may not he *adl at another 
tijne. The testimony of one witness of just charatter must be 
supported by another witness of just character, and the just- 
ness of character of each witness must be confirmed by another 
person of just charactser."* 

The second set of terms is made up of those which Shafi'I 
uses in his discussions of the Qur'an. The terms " general " 
and " particulat "* is applied to rules, vrhich are fjam;iBar m 
modem students of the law, were introduced' to Islamic juris- 
prudence for the first time by Shafi'i.*^ The precise meaning 
of these terms will be explained in the following section. He 
also introduced the terms " explicit " and ^impltfti" the first 
being equivalent to the literal meaning of the communication 
and the second to the meaning implied either in the text or 
in the context of the communication. Shafi'I also uses the 
tiata al-naskh the abnegation of divine legislation, which 
is well known to contemporary jurists as the repeal of legis- 
lation. The term as well as the principle of abrogation are 
to be found in -the ^iiOfm (Q. XVI, 103) , but Shafil argues 
that a Quranic communication can be abrogated only by 
another Quranic communication and that neither does the 
Qur'an abr^te the sunna, nor the sunna the Quran. It is 
true, he goes on to argues that a sunna can ibe superseded' by 

■^al-MaWatd!, KifSb iH'AhikSm ijr^$£^»I^, #. M. Enger (Bonn, 1853} , 
p. 108; and paragraph 16, below, 
•» See paiagraphs 554-367, below. 

**Ibn Abi ISatim al-Razi, p. 57. Ibh I^anbal is reported to -have said 
tbat he had not undentood the rules of the Qur'in until he beard Shaa'i't 
cla$si6cation of tbae xul«i into general tad panicuUr, etc. See AbO 
Nu'aym, p. 97. 
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a Quranic communication! but ncot until the sunna is first, 
abrogated by another sunna laid down by Ae Prophet." 

In the third set of terms, there are certatiX words used in 
connection with Shaft'i's discussion of the sunna and hadith 
■ (traditiofi) . Although sunna and hadith mean the same thing 
hk 'pm&^i in pre^lslamic Arabia 4mm H^a»l urage or 
custom and it formed the common law observed by the Arabs. 
After the rise of Islam, the term sunna was appHed to the 
jayfhfs antS decisions of the Ptiophet Muhammad, and hadith 
meant the communication of the sunna, or the Prophet's 
custom. In the words of Wensinck, " hadith is the external, 
sunna the inumal side of tradition; hadith is the fbtnl, $uhna 
the matter." ** The sunna is reported in the form of a general 
Statement— usually short— preceded by a chain of authorities 
or fxtnpoitters (isnad) , cited to prove the authenticity of the 
report. The isnad begins with the latest authority and goes 
back to a Companion who relates the Prophet's custom {i. e., 
his saying or decision) . This transmission must be uninter- 
rupted and must be made on ^ atitha^Cf M m eye or ear 
witness, and all the transmitters must be thoroughly reliable. 
Thus, the criticism of Muslim scholars was restricted to a 
itCi^ertigh examination of the isnad (ttansmMM) , ja.nd the 
scholars were satisfied if the tradition passed such an external 
test. 

The tra^Mons were coUmedi' itt the thM century (ninth 
century of the Christian era) in a number of digests, and six 
digests became recognized as authoritative. These are the two 
of al-Bukhiri (d. 256/869) and MusUm (d. '261/874) , 
and the four sunans of Abu Dawud (d. 275/888), Tirmidhi 
(d. 279/892), Ibn Maja (d. 283/886), and al-Nasa*i (d, 
303/915) . Other digests of traditions, well known to students 

See CSiap. V, below. For a full discussion of the rules of abrogation, 
see Abu Ja'far (surnamed al-Nahhas) Muhammad b. Ahmad b. Isma'il 
al-$affilr, Kitab al Nasikh wa al-Mans6kh (Cairo, 1323/1905); and al- 
I^azimi, al-I'tibSr Ft el-Nisikh vm nUMms^k JMin al-AlhSr (Cairo, 
134S/1927) . 

»*A. J. Wensinck, "The Importance of Tradition lor the Study oi 
Islam," Moslem World, Vol. XI (1921) , p. 239. 
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of the limrV&i are by Ibn Qanbal (d. 241/856), al-Dariml 
p.MSfW6&^, &lfWiiXiiitf&1^ (d. S8S/9@^ » al'Bayhaql (d. 458/ 
1065) , and others. Although Shafi'i is critical of narratives 
transmiued by unreliable authorities, and is unwilling to 
accept tmditibns from authorities unkno^rn to Iffm, lie him- 
self cites in the Risala several traditions without isnad." Such 
traditions are known to traditionists as mursal, or traditions 
lacking some dt all the names of the transmitters. Shafi^ also 
accepts some traditions that were transmitted by a single 
authority. Such traditions are called al-khabar al-wahid, (tir 
the single-individual tradition.** 

In the fourth set of terms, words such as ijtihad, qiyas, 
ijma*, and istihsan are used in the exercise of legal reasoning. 
Literally, ijtihad means the exercise of effort. Originally it 
was used as the exsti&ss of discretion atti |fiirit)iia£ ie»pltiion, 
but in Shafi'i's time the term was narrowed down to mean 
the discretion of the scholar. Shafi'i limited ijtihad to the 
use of qiyas (analogy) , prohibilfilg tlfe exercise Of personal 
opinion nnless it were based on a precedent. Ijtihad, Shafi'i 
says, is the method of reasoning, based on certain indications, 
leading to the correct decision." Qiyas is a variety of ijtihid 
of which Shafi'i approves, provided there is a relevant text in 
the Qur'an or tradition on the strength of which analogy 
could be applied. It is generally defined as the method of 
legal reasoning by which a decl^M tS mi the strength 

of; a precedent in which a common reason, or an effective 
cause, is applicable.** Shafi'i's conception of analogy perhaps 
may be best seen in the following statement: 

Analogy is of various kinds. . . . They differ from one another 
in the aotecedence of the analogpr ol ejthejf oiiie c£ the tw6, or its 

•• See paragnptis 19* 82. 112, 124. MS, 196, 2», MS. 718. 869. below. 
•• See Chap. X. "b^lm, 
" See ttap. Xlli, bdow. 

••SamWisl, C/fQt, Vol. II, p. 121. F<ff th* piMbrrity laf deriving this 
concept from Hebrew or Aramaic sources, see J. Schacht, Origins of 
Muhammadan Jurisprudence, p. 99; and S. G. Vesey-Fitzgerald, " Nature 
and Sources of the Sharra," in M. Khadduri and H. J. Liebesny (edt.). 
Law in the Middle East (Washington, 1955) , Vol. I, pp. 96-97. 
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sources, or the source of both, or the circumstance that one is 
more dear than the other. The strongeit i^td |ii the dedti£tion] 
from an order of prohibition by God or the Apostle of the small 
quantity that the equally strong or stronger order of prohibition 
o£ the great quantity shall be applicable owing to the [compelling] 
reason in the greater quantity. Similarly -the commendation of a 
small act of piety implies the presumably stronger commendation 
of a greater act of piety; and similarly the order of permission 
of a great quantity would render permissible that of a smaller 
quantity.** 

By ijitta" (consensus) Shafi'I does not mean merely the agree- 
ment of a .few scholaiis of a ^rtain town or locality, as the 
I^ijazi and "Iraqi jurists seem to have held, but the majority 
of leading jurists in Muslim lands. He also universalized ijma* 
on matters of fundamentals to include agreement of the 
Muslim community.!"" On matters of fundamentals arrived 
at by consensus, Shafi'I argues, there should be no disagxee- 
mem (fikWJSQ , Mt on matters of detiil l«t*«Kf«3i Ih^re may 
be two answers, one answer might be cliosen by istihsan (dis- 
cretion or preference) . The earlier jurists seem to have per? 
mitted a ipattriiEi^M o^ discretian than Shafi'i wa» inclined 
to accept.^" 

Fundaitientdl Ideas of the Rts&la 

A brief summary of the content of the Risdla hardly does 
justice to it, for only a complete translation of the text, such 
as is provided in the following pages, can present a full expres- 
sion of the ideas and the method of reasoning of its author. 
However, a description of the Risala, its fundamental ideas 
and problems, may serve the reader as a guide. 

The Rimla opens with an introductory chapter oa. the re- 

See paragraph ,387, below. 
"•See Chap. XI, below; and al-GhaziaH, aLMustoffa Mm vt-Vf^' 
(Cairo. 1356/1937), Vol. I, pp. lIS-21. 
See Ghap. XV. below. 
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ligious hsLsh of tslisimic jurisprudence. After the usual homage 
and expressions o£ gratitude to God, ShafM points out that 
at the time Muhammad was charged with his prophetic mis- 
sion, mankind was divided into two classes. There were those 

€Ii hot in ©&& and who iMRSl^|s|)ied MsM 

stones and otiier natural objects, and there were the " People 
of the Book." '"^ ^ho believed in God and in the teachings 
of Hk earlier pi^^ets, hut who had distirtgt^ €««e1*s mfSr 
mands and forged falsehood by their tongues, mixing it with 
the truth that God had revealed to them. Because of this 
state of misbelief, God decided to send forth the last of his 
prophets, Muhammad, to repair and reconstruct the world 
into a God-fearin|; community. Thus Mu^aminad's mission, 
embei^^ ia ^ce MsMf"- was to proviie utafltyidt widi 
tbi filial m& definifivi jeel%{«Hii, 

Shlfi'I discusses briefly the place of the Qur'an in the Islamic 
religion and the duty of the Muslims to obey the orders of 
Mi3lianima»3, and eondtife fet it is the duty of all those whov 
seek legal knowledge to gain it by constant appeal to God's 
Book as communicated to the Prophet. For " no misfortune 
^V^*mm dt^cmd upon any of the followers of God's reli^on 
for which there is no guidance in the Book of God to indicate 
the right way." 

The Qur'an, Shafi'i points oiit, is the basis of legal knowledge. 
Its provisions constitu^ n pefspi€i^m declaration *^ (Q. Ill, 
132) on all matters, spiritual and temporal, which men are 
under obligation to observe. The second chapter of the Risdla 
is therefore devoted to a discussion of the nature of the legal 
- - provisions of the Qur'an under the title " al-bayan " (per- 
spicuous declaration). "Al-baydn," Shafi'i says, "is a collec- 
tive term " which includes general principles of law as well 
as detailed rules. The term al-hayaii has been discussed by 

Ahl al-Kitab, the people who possess a scripture, include Chris^Hnli: 
Jews, Magians (Zoroastriaius) , Samaritans, and* Sabians. For a discuaion 
of their status in Islam, tee iny War md Ptace in the Laiu of Islam, 
Chap. 17. 

pi^igEa^ 11. below. 
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s^vetal leading jurists. Some say that it merely means a declara- 
ti<Mi, embodying certain legal prCiviSi^ais; others argue that it 
not only declares them, but also makes them clear."* Shafi'j, 
however, seems to emphasize the legal content o£ the pro- 
visions on the grounds that all Quranic communications are 
clear, "although some iffibO)^ iSuirply clarified than others," 
and only to those who are ignorant of the Arab tongue do 
some communications seem less clear than others. He then 
divides al-bayan into five categories. The first consists of a 
specific legal provision in the text of the Qur'an, such as the 
basic duties that are owed to God (credal witness, prayer, 
paymeht <of ^litts^ I:Mtig> and pilgrimage) . The second in- 
cludes certain provisions, whose modes of observance are 
specified by an order of the Prophet Muhammad (such as the 
number of playfSrs each day and the atnotint oi zhm m bil 
paid) . The third consists of broad legal provisions which 
Muhammad particularized. The fourth includes all the legal 
provisions laid down by Muhammad in the absence of a specific 
Quranic text. The fifth and final category is comprised of 
rules which are sought by the exercise of ijtihad (personal 
reasoning) by meaifls of qiyas (analogy) . 

Although in his chapter on al-bayan Shaft"! discusses certain 
characteristics of the Qur'an, that chapter is, apparently, in- 
tended to be only an introduction to a fuller treatment of the 
Qur'an, fironi a fttrMical viewpoint, in sitlisequent chapters. 
At the end of chapter II, on al-bayan, he discusses the Arabic 
eloquence of the Qur'an— one of its distinguishing features— 
whichi 0 tJBce jyCtisteSi is the chief evidence of the miracle 
(i^az) oE tMs Book 

iio« a discussion on the meaning of al-bayan see al-Ghazzali, al- 
Mustasfa, Vol. I, pp. 304-66; Abu Ishaq al-Shatibi, al-Muwdfaqat, ed. 'Abd- 
Allah Duiaz (Cairo, n. d.). Vol. Ill, pp. 308- 14; Sayf al Din al-AmidT. 
al-Ihkam Fi Usui al-Ahkam (Cairo, 1347/1928), Vol. II, pp. 121-34. 

^''The doctrine of the miracle of the Qur'an has been discussed by 
several Muslim scholars. For a full exposition of the doctrine, see al- 
Baqlllani, Kitah I'jaz al-Qur'an, ed. Ahmad Saqr (Cairo, 1954) ; 'Abd 
al-QahIr al-Jurjani, Dala'il al-VjaZi ed. M. Tawit (Tetuan. n.d.), 2 Vols. 
For a sur' cy of works dealing with the question of i'jaz, sec Nairn al- 
J^im$i, la'rlkh Fikrat rjSi al-(lttr'm {Damascus, 19S5}. 
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Shafi'i's critical study o£ the Quran from a juridical view- 
point led him t<» tHe Mm iOmi^^itMi ^it the Quranic rules 
and principles fall into various categories. To begin with, he 
divides them into general and particular rules. Some o£ the 
general rules, he observes, are intended totjfe feheral, in -which 
the particular rules are included. There are general rules in 
which both the general and particular rules are included, and 
there are general rules which jtfe iiitettded to be particular 
rules. 

Then Shafi'I divides the Quranic legislation into a different^ 
set of categories. There are, he observes, general rules the 
meaning of which may be clarified by the context, and there 
are those only the wording of which indicates the implicit 
meaning. There are general rules, he adds, which only the 
sunna can specify as general or particular. 

Shafi'i's classification of the Quranic legislation into the 
foregoing categories was not only novel but was hailed as a 
great iamtribBtieHi to the ttMes^iatdbig; of tht at k 

source of law. His distinction between the general, which 
embodies general rules and principles of law, and the particu- 
lar, which meanf sfH^siBe roks, eM&eel Ibr Kii seHiUMsffiporaries 
the way toward a deeper understanding of the sources and 
principles of Islamic law. Shafi'i's contribution elicited high 
praise. To cite but one example, al-Hai^bfll tolA AiJpmd h. 
IJanbal— founder of another school of law— that he had under- 
stood the precise meaning of the Qur'an only after he had 
read' the XMt&J^ 

Shafi'i's specific reference to the sunna, the Prophet's sayings 
and decisions, to clarify the meaning o£ a particular piece of 
Quranic legislation or an ambiguous text, brings tfie idiiim 
into dEie ^lA, .ipf Islamic legislation and indicates its specific 
i!ple as st sowisi of law. It is in his discussions o£ the sunna 
and traditions that we find one of Shafi^'s greatest contribu- 
tions to Islamic jurisprudence. For althiia^ 0fe itool of 
tradition laid sufficient emphasis on the sunna, in opposition 
to the school of opinion, in which Shafi'i himself took an active 

*«lbn Abi I;Iatim al-Razi, p. 57; al-Fakhr al-RSzi, p. 20. 
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part in' his early career, it was Shafi'i who made it clear that 
only an authentic tradiffon tfdta the Prophet is binding and 
constitutes an authoritative source o£ legislation. Both the 
HijazI and the Iraqi jurists of ten- accepted traditions that were 
based on local custom or embodied a personal opinion as valid 
for legislation. ShafiT made a distinction between an authentic 
tradition from the Prophet and a narrative which embodies 
the opinion of a Companion or a leading jurist; the latter may 

ttsefiiil in clarifying the memteg of a but it should not 
be as binding as a tradition from the Prophet. 

Shafi'i goes on, in the following chapters, to discuss the 
principle of abrogation, %y virtue of which a- Qttranie com- 
munication was repealed by a later one. Here he indicates 
again the role of the sunna in its relation to tJie Qur^n, 
pointing out that the sunna^merely states whitfi of the Quranic 
communications are the abrogating ones and which are the 
shrQp.tedrbut he rejects the IJanafi doctrine which states that 
the sunna ean-^abrogate the, Qur"an. Thg Qur^n does not 
abrogate the sunna directly nor does^ srasna ailas^te flie 
Qur'an; the Prophet, says Shait'x, always provided a new sunna, 
in conformity with (Quranic legislation, when the Quranic 
legislation maiQndlet^ earlier sutaia. Thus although he 
stresses the significance of the sunna, he gives it a precise 
definition as a second, authoritative source of law in its relation 
to the Qtff^Hi 

The sunna includes Muhammad's sayings and decisions. It 
is, therefore, not on the same level as the infallible Quranic 
communications. However, Shafi*i argues, God had imposed 
on men the duty of obedience to His Prophet as well as to 
Him, and he goes on to give evidence that God regards dis- 
obedience to fheFrophetm idSieib^ience to Him. Accordingly, 
in practice the sunna of the Prophet is a source of legislation 
as valid as the Qur'an. 

But since Shafi'i emphasizes the rule that only an authentic 
sunna, transmitted by reliable authorities, constitutes a valid 
source of law, he devotes a- large portion of the Risala to a 
study of what constitutes an authentic tradition, who are the 
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reliable transmitters, and why certain authentic traditions ire 
contradictory to one another. This latter category, to which 
he pays attention, is as novel as his distinction in the Quranic 
legislation between the general and particular. 

ToShafi'i there are no contradictory traditions. They appear 
coDiradit^&tf 'oifily to those vrh0 do not kti@# ih«j di-t^ais^nces 
in which they were laid down and who do not realize that 
certain traditions merely qualify others. Shafi'i's contribution 
to this fie^ of I^g^ ireasoning, although it may raise certain , 
doubts as to the historical evidence of his interpretation, re- 
solved a serious problem for the jurists who were faced with 
a great mass of contradictory traditions. Shafi'i's method of 
reconciliation, called al-taViI (interpretation) .^"^ encouraged 
the acceptance of many a tradition which otherwise would 
have been in danger of being rejected. Thus his solution sup- 
plied further material for legal development, but for the 
critical historian it rendered more difficult the problem of 
separating the historical elements from the mass of traditions 
vfhi&i Mmtim pihMtiti iuMp^ miOitmt qmMioi^ 

The latter part of the Risala deals briefly with ijma' (con- 
sensus) , qiyas (analogy) , ijtihad (personal reasoning) , istihsan 
(juristic preference) , and ikhtiMf (disagr^em^ht) . Although 
these are important jurisprudential subjects, Shafi'i devotes 
much less space to them than to the Qur'an and sunna. 

Shafi'i's doctrine of consensus, as Schacht rightly points out, 
liiCfllops continttously in his writings.'"' It begins as the con- 
sensus of a fey? scholars in a certain locality, following Malik's 
method,!"" and becomes a concept that includes the entire 
Muslim community. If the view that the new MiMi was 
written or revised as the last of Shafi'i's writings is correct, his 
doctrine of consensus as defined in this work should represent 
his final fomulatioti. In various parts of the Risala, Sh&M 

Ta'wil became the subject of further study by many Muslim scholars. 
See Ibn Qotayb» ai-X>bi»M^,, J|fidl> Ta'wU Mv^bt<dfi} al-lfaduh {Cain, 
1326/1909). 

}, of Muhatnmadan iwbfm^em, > 88. 

*'*^19t4 at#i»#er} xecognized the ijma' di jl^ jschalan of fail own^ 
locality-Madnu. X- 
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^Tefm to the consensus of the scholars as a method of ex- 
pounding the law acceptable to contemporary jurists, but in 
his references to the tiHaiSinsus of the community at large, 
specially in the chapter on consensus,"* he undoubtedly tends 
to invest it with higher authority. Shafi'i ends his chapter on 
consensus by assertingfi " He i«rho MMs vrfmt the Mw^& txatt' 
munity holds shall be regarded as following the community, 
and he who holds difEerently shall be regarded as opposing the 
cbnimuml]^ he was ordered to follow. So the error comes from 
separation. . . ." 

The concept vox populi, vox Dei, embodied in a tradition 
which states " My people will never agree oil att entttr," iis rtot 
cited by ShaB'i in this form, a fact which perhaps indicates 
that it was circulated after his time. But the concept does 
appear in the Risala, which may well be the source of the 
toal formulation of the principle embodied in the tradition 
ascribed to the Prophet Muhammad."^ Shafi'i's doctrine of 
the community at large was opposed by other scholars, in- 
cluding his own followers, although Ghazzali (d. Ill 1) tried 
to confine the agreement to fundamental principles, leaving 
matters of detail to the consensus of the scholars.^*^ The 
fundamental weakness in the JoiBnIlie the consensus of 
community was procedural— the lack of an adequate method 
which would provide means for the community to arrive at 
an agteeiueittiW* 

Shafi'I discusses ijtihad (personal reasoning) and qiyas 
(analogy) at greater length than consensus, because he tried 
to ikMt the me of personal reasoning in the wide and unre- 
sttictjBd sense, to the use of analogy. He Often uses the terms 

"0 See Chap. XI, below. 

Goldziher has suggested a possible Roman influence on the Islamic 
doctrine of consensus, but a primitive form of consensus was not new to 
the Arabs. See J. Schacht, Origins of Muhammadan Jurisprudence, pp. 
83, 91. 

"•Ghazzali, al Mustasfa. Vol. I, p. 115. 

"'The lack ct a method by which to arrive at an agreement remained 
the perettnial weakness of the doctrine of consensus, and no adequate 
-solution was provided by jurists who came after Shifi'i. See remark* Oli 
this point in my War and Peace in the Law of Islam, pp. 33-34. 
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qiyas and ijtihid interchangeably, but obviously he pertflits 
personal reasoning only through analogy. " Analogy is of two 
kinds/' says Shafi'i, " the first, if the case in question is similar 
to the original meaning [of the precedent]. . . . The second, 
if the case in question is similar to several precedents, analogy 
roust be applied td di« pfeeedent riearest ill tjesetiiilikttfie afld 
most appropriate." He tried,"- however, to limit the use of 
analogy to matters of detail; it cannot supersede an authorita- 
tive text- Neither should it be based on a special or an ex- 
cipa&ml precedent; analogy must conform to the spirit and 
the general rules and principles of the law. In taking such a 
position Shafi'I established a balance "between those who used 
analogy extensively as a source of law and those who rejected 
it altogether. As to istihsan, which the "Jraqi jurists used as a 
method for rejecting one precedent in favor of another, it is 
declared iiiiacceptable by Shaii*! because it fmmim iti>lm^lly 
anlimited use of discretion and personalT^easoningr Only one 
form 0f personal reasoning is acceptable to Sha&i— analogy. 
Even this method is tep;pSed as a weak lletrtifiaieni ttl sma- 
ming up the sources of the law at the end of the Risala, Shafi'i 
says: " Although I have made decisions [on the basis of con- 
sensus and analogy] just as I have made decisions on the basis 
of the Book and the sunna, [in the case of consensus and 
analogy] the principle on which I made my decision varies." 

Finally, the Risala ends with a discussion of ikhtilaf (dis- 
agreement) . Although the jurists before Shafi'i seem to have 
tolerated a greater freedom in the use of disagreement, the 
trend toward the sytematic use of the sources as defiiied by 
Shafi'i set in nio:^eni the liioi^mt limit disag^tittent. 
Shafi'i states that there are two kinds of disagreement. The 
one is prohibited and the other permitted. He goes on to say: 

On all matters concerning which God provided clear textual evi- 
dettct sa li;^ Btiok or [a svuna] uttened by the Prophef'f |^i4gltte» 
diaagreCmeni amaag th(»e ta wfaotn these [texts] are ktttyMrn is 

"* See paragraph 497, below. 
See paragraph 821. bdow. 
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unlawful. As to matters that are liable to different interpttta- 
liora or derived from analogy, so that he who interprets or applies 
jinatogy airives at a decision different from that arrived, at by 
another, I do not hold that [disagreeKvent] ol ihCs kidtWastitttiei^ 
sudt atrianess as that aruiag from textual- [eyidence^.^*^* 

Thus Shafi'i restricts disagreement only on matters on which 
the scholars roaj' exercise personal r'Pasoning (ijtihad) and on 
tifhieh eadFt may take a dischion vdbltch is right in his own way. 
A case in point is the search for the qibla, the direction of 
the Sacred Mosque. Everyone will have to determine his own 
qibia, by ijtihad, and ahhough each may take a slightly dif- 
ferent position from another, everyone i$ right in his own way. 



SIGNIFICANCE OF THE RISALA 

Shafi'i as the Fouwier mf- the Science eif irlft^lt f#m- 
pmdence 

THE RISALA, a novel work in the literature of Islamic 
law. gav£ Shtift'f a name as the founder ofxhe science of u$ul 
alrfi^h (roots or sources of the law) . The u^ul had been the 
subject of study by other jurists as attested by the fact that 
Abii Yusuf (d. 182/798) disctisses certain aspects of It in Ms 
Kit&b al-Kharaj,^^'' and Shaybani, one of Shafi'I's early friends 
in 'Iraq, is reputed to have written a book on u$ul. But this 
term had not yet acquired the technical meaning of a' science 
dealing specifically with the sources fl€ iSm law which Shafi'i 
had attached to it. No other jurist seems to have discussed 
the subject in so coherent and systematic a manner, and the 

"•See paragraph 721, below. 

Abu Yusuf, Kitab al-Kharaj (Cairo,l352/]934) . Abu al-Mu ayyad b. 
Ahmad al-Makki regards bim as the first who wrote on the subject of 
UfOl (rem a Hanafi point of view. See Makki'f Maniqib fil-Imdm al-A'jam 
(Hyderabad, 1321/1904). Vol. II, p. 245. 
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RisSla appears to be ^ im (smpltece afld weitO¥g:iliiiiei 
survey of the ujul, their interrelationship, and how the detailed 
rules and decisions were derived from the authoritative sources. 
It proved to be so excellent a guide of the shari'a that it was 
always referred to as the leading work on the subject.^" Some 
of the subjects of this book, such as istihsan (juristic prefer- 
ence) and 'tlni (legal knowledge) , are dealt t^lh naoit fully 
in the Kitdb ai-C7mm,"® and a separate work is devoted to the 
study of the Qur'an; but the Risdla is the only compre- 
hensive treatise dealing with the subject of ujul which Shafi'i 
had written. 

The Risdla, however, is not a complete work on jurispru- 
dence dealing with the nature and principles of law, although 
the redder macf well imm an idea about Shafil's conceptioti 
of the nature of law since several sections are devoted to an 
exposition of the broad principles and rules of the shari'a. 
Iftie UtifiSiit is i» die m^n a treatise t>i»H^ nature and use of 
the sources of the shari'a. It was written originally as an 
apologia for the supremacy of traditions, but after its funda- 
mental ideas and aiguments had been reformulated in Egypt, 
it represented a systematic and critioil study of all the souzces 
of the law. 

The significance thig RMiS, fm:i&&tt, %et tm m miidl 
in the detailed matters it discusses, although these have had 
their influences on Muslim jturists, as in the comprehensive 
view of the whole subject of usul and in the logical and sys- 
tematic method ShaH'i provided for l(|pJf reasoning. The 
originality of the book lies in its new departure in the study 
of jurisprudence. ' 

From Shafi'i's time onward, the Risala became a textbook 
for students of M uslim^ jurisprudence. It has been carefully 

'Abd al-Rahman Ibn KhaldQa, al-Muqaddima, ed. E. M. Quatremire 
(Paris. 1858) , Vol. UI. p. 22; trans. F. Rosenthal (London, 1958) ,'Vol. III. 
pp. 27-28; 9nd M. Z. al-Kawtharl, Bulugh al-AmSni Fl Strat oI-ZntAn 
Mti3fttMntad b. al-^asan al-Shaybdni (Cairo, 1S55/19S7) . p. 67. 

ShaaX KitSb aUVrnm, Vol. VII, pp. 250-65, 267-30S. 

Shafi'i, Kitab Askant al-Qursn, ed. M. Z. al-Kawthail (Caira, 1971/ 
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Studied by ShaB'i's followers as well as hy the followers of 
other schools of law. Al-Muzant, one df ^^aftl's disciples, said 
that he had read the Risdla five hundred times; from each 
reading he had derived a fresh thought.**"^ Ibn IjLanbal often 
suggested the Risdla to his followers and ranked it in his mind 
::mong the best of Shafi'i's writings. It became a model for 
both jurists and theologians who wrote on the subject. Al- 
Ghazzali. perhaps the greatest Muslim theologian, wrote a 
wm^ mi jmi^pmimes te- which he elaborated the theihe of 
the Risdla and set forth a study of the sources of law in a 
highly logical and systematic manner in accordance with the 
Shi#! school nt bm*^ 

The Risdla became a favorite subject for commentaries 
written by later jurists. Although none of the commentaries 
has been found, we are told by some authorities tliat at least 
five were composed. One of them was by Abu Bakr al-§ayrafl 
(d. 330/932) . who was hailed by al-Subki. a Shafi'i follower, 
as the greatest writer on jurisprudence since Sl'iaM himseff. 
Other commentators were al-Naysaburi (d. 349/960) , al-Shashi 
(d. 365/976), al-JawzaqT (d. 378/989), and al-Juwayni (d. 
438/1046) . These commentators were all learned in the law 
m4 tiHeology, and their books were highly regarded in Islamic 
limds.*** 

The Islamization and Idealization of Law 

By providing a precise method of legal ratsoning, Shafi'i 
af^ieved'^ two important riSSnM First, he mibiialized on' an 
Islamic basis all the law that earlier generations had handed 
down. Not only did he reject the use of sources that were not 

*** Bayhaqi, foliM 47-48; Ibn Hajar, TawSU al-Ta'sfs, p. 77. 

at-GhazzaU, ol-Mwtasfa. He also devoted" two other volumes to an 
exposition of the law accordif^ W tb« fbtSi^'l f^pol. ^titled Kittb 
Wafli (Cairo, 1317/1900) , 2 Vob. 

"•Subki, Vol. II, pp. 169-70. See also Ibn al-NadIm, p. 300; and I^ajjl 
Khalifa, Kashf al-Zunun. ed. G. L. Fluget (Leipzig and London, lS3S-5^ , 

Vol. u, p. m. 
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Islamic, such as custom and personal opinion, but he also 
defined the niethod by which legal reasonitig was restricted 
within the framework of the authoritative sources. Although 
historically the law was derived from both Islamic and non- 
Islamic sounds, the process of Islamizing the law was perhaps 
an unconscious movement set in motion from the very begin- 
ning of Islam. It was Shafi'i, however, who consciously laid 
down a method of jurisprudence that was intended to confine 
legal reasoning within the framework of Islamic sources. To 
achieve the purpose he inevitably narrowed the free use of 
legal reasoning, and the tendency toward taqlid (literally, 
imitation, i.e., to follow the doeiriBii^of it tece^piieiaixiKeifl^ 
may be said to have begun at that time. In the following 
century, taqlid becanie the dominating rule. 

Furthermore. ShifK's logical method led him to assume 
that the decisions and actions of the Prophet had always been 
consistent and rational. In making use of the Prophet's sunna 
as a source of law, he alwrays assumed that tliere was no contra- 
dictory sunna; if one was ever found, either it must be lacking 
in authenticity or, Shafi'i argued, the circumstances in which 
the contradictory simna had been provided were not the same. 
In following thi* ijam M t*a«>ning, Shafi'i subordinated posi- 
tive rules to the sunna and rejected old legal doctrines, even 
though based on sound legal reasoning, whenever they contra- 
dicted the authority of the sunna. 

Shafi'i's method of jurisprudence was concerned less with 
developing the law that existed in his age than with systema- 
tizing |i body" law that had already reached a high d(^?iSeh^ 
growth. Thus in tHe Risala Shafi'i paid less attention to the 
problem of developing new principles of law than to the 
problem of how to demonstrate that all th# pTii»^^|^ aa^ 
rules that existed in tus time were derived from xea^j^ixed 
Islamic sources. 

Closely associated with the Islamization of law, perhaps the 
inevitable result of it, was the tendency to idealize the stiarTa , 
as the perfect legal order. It is true that Quranic legislation 
was regarded as divine from the very beginning, but pre- 
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Islamic law, customary or otherwise, that was not r^eal^d by 
divine legislaid^Ott ms incorporated filto' Islafii after a Idiig 
process of synthesis. All the early Muslim jurists unconsciously 
CQntiibuted to the harmonizing of the law with the spirit of 
divine legislation By making decisions in the form of answers 
to practical questions. Thus the idea of regail&^'as divine 
not only Quranic legislation, but all Islamic law, may be said 
to have begun in early Islamic history. The philosophical 
elaboration of this idea, however, had not yet been fully 
achieved until Shafi'fs time. One of ShafiTs main preoccupa- 
tions, it will be recalled, was his constant disputations with 
Mkm fmm ^^Smt use of sources iBf^t infuse 

into the law elements of human legislation. The development 
of the shari'a after Shaii'I's time tended to become gradually 
divorced fmm tte ptia^cid iteeds of the individual and 
oriented toward the common iRixarests of Islam, embodying its 
ethical and religious ideals. 

Not unlike the idea of natural law in medieval Christeilddtn, 
Islamic law was regarded as transcendental and perfect. In 
contrast with posiuve law, Islamic law was revealed in a super- 
natural way and for a supermundane purpose. The jus 
divinum was regarded as the ideal, eternal and just, designed 
for all time and characterized by its imiversal application to 
all men."* The ideal life was the life led in strictest con- 
formity with this law. 

In theory the divine law preceded the state and was inde- 
pendent of man's own existence. The state was created to 
enforce the law, but if it fails to do so— and in such a case 
the state forfeits its raison d'etre— the individual still remains 
imder an obligation to observe the law even in the absence of 
msfmis to enfo^ fit. Tti^ sittHiidft of ibce whMi is 
tinct from the validity of that law, need not exist. For the 
object of the law is to provide for the individual the right path 
(lisx^^i -ft #@ lieaA Ufe, regardless of the eiqsteiiee of the 
ptoper authority to enforce it,«» 

See Q. XVIII, 27; XXXIII, 6. 
»»al-Sh4(ibI. Vol. II, pp. 8ff. 
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The need foKa rational justification of such a system is so 
great'^iratiarano^nsedks tojusffff itbfineFe self-conviction.^* 
Shafi'i's legal reasoning supplied a rationale for the Islamic 
legal order. Deriving his system from the Qur'an. the very 
ifforA d iktd, and from the model conduct set forth by God's 
Prophet, Shafrl demonstrated how every rule of law can con- 
form in letter or in spirit to the norms provided by the au- 
thoritative smim^i th^ final formulation of the classical 
system of Islamic law Shifil's impress reinained pennaneat. 



Shafi'i's Influence 

It is not difficult to understand the reason for Shafil's 
pre-eminence. His vast capacity for work, his extraordina^ 
knowledge of the law as well as his broad knowledge of fslamfc 
studies, his powerful intellect and his eloquent and lucid ex- 
position were devoted exclusively to the study of law. No less 
favorable for his great success were the circumstances in which 
he played his role as the founder of a new school o£ telK^ Ife 
appeared at a time when two rival schools of law were com- 
peting for supremacy. There is a saying related by a Muslim 
schol^ that the reason Shafi'i's life iwstf i^liciveif ^Shsm Kvas 
that there was still need for some differences of opinion, and 
had he lived longer, no diflEerences would have survived.**' 
Shafif p^bii^if iievar Ihte^iei to fbtiM a scireol oif law after 
his name. His biographers often quote him as saying that he 
merely wished to teach the truth and had no desire to 
ime W» t^mm died as an authori^.^'* iUl^ir ftrecise legal 
inethodolc^, however, inevitably limited tfae ntimber of schools 

"•Submission and aet£-conviction are urged in many a Quranic com- 
munication: Q. II, 2; IV. 136; VI, 155; VIl. 204; VIII, 8; XXXIX. 41, etc. 

*"See Mustafa 'Abd al-RSdq, Takhfd U Ttfrikh al-Falsafa ^-lObniifa 
(Cairo. 1944) , p. 237. 

Ibn Abl Jiatim al-Razi. pp. 91, 93; Ibn "Abd al-Bair, p. 84; Muza,M'» 
MukhUtfiar (<mi the margin of Kitdb al-Umm, Vol: 1. p. 8) ; Ibn J^jai. 
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of law that were developing and led to the establishment o£ 
a separate school of law. 

After Shafi*I's death, many legends surrounded the story of 
his life and his iulluence. A tradition from- the Prophet has 
it that at the end of every century a great reformer from his 
house would appear. It has been held that 'Umar b. 'Abd al- 
•Aziz (d. 101/720), the eighth Umayyad caliph, was the re- 
ligious reformer who appeared at the end of the first century 
oi #e Muttte erai at the estd of the -secoiui, ft was ShSfif. 
Other traditidits have been related to prove that ShafiT's legal 
doctrine W3» anticipated and approved by the Prophet.*** 
Lator a<3ce«t«t$ of^ his life abound with sinular stories which 
raised him to the highest saintly position. Although these 
stories lack historical foundation, they should not be dismissed 
as without value, because for centuries they influenced the 
minds of generations that followed. 

Yet Shafi'I's role as the founder of a new school of law was 
not the product of a hero cult arising after .his death, as in 
the mse of Ibn Hanbal; n&t •wm Mi MM AWl l^aWa, the 
titular head of a group of distinguished jurists who all con- 
tributed to IjLanafi law. His was the active career of a jurist 
who provided the fOiiiiiatf ieiil of a new school of law. Shifi'i's 
influence as the founder of a school of law began after he 
settled in £gypt, and it rose steadily. Among the leading dis- 
ciples who were already active in spreading his eEOrliicff' d&t- 
trines in 'Iraq were men such as Abu 'Ubayd al-Qasim b. 
Sallam (d. 224/838) ,i"> al-Za'farani (d. 260/873),^" Abu 
Thawr (d. 240/854) ."^ Ahmad b. IJanbal (d. 241/856) . "» 

*** «l.Kit«^ al-Bs^(UdI. Vol. U. |i>. fi9« 

*j|lsi'i4ia«CT. p. li>7; iM. I, pp. 271-74: Ibn KhaUiUn, 

id-Aysn. ed. Mu^aMMad' alii^MSM lE^^^ lli^ , Vol. Ill, ff. 

'"Ibn -AM al Barr. pp. 105-I06J iCliallikin. Wttpty^ al^A'yan, VoL 
I, pp. 356-57: Subki, Vol. 1. pp. 250-51. 

>»Ibn 'Abd al-Banr, p. 107; Subkl, Vol. I. pp. 227-Sl. 

Ibn al-Jawzi, Afana9(6 al-Imam Ahmad b.flanbal (Qiiro, 1349/1931) ; 
W. M. Patton, Ahmad Ibn Hanbal and the Mil^na (LeydeOi 1897); Abfi 
Zafaxa. Alimad Ibn hanbal (Cairo, 1947) . 
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and al-KarabisI (d. 245/860)."* In Makka, he had been fol- 
lowed by Abu Bakr sl-iClEiiW 0. M9fW&) AM Is^iq 
al-Shafi'I {d. 237/852) and others.^" In Egypt his leading 
disciples were al-Buwayti (d. 231/845) .'^a al-Muzani (d. 264/ 
877) al-RabP b. Sulayman al-jizi (d. 256/869) .^^ al-Rabr 
b. Sulayman al-Muradi (d. 270/833) ,"i and others."^ These 
jurists not only recorded Shafi'i's words and expounded his 
legal doctrines, but they also spread his teachings to other 
countries and bequeathed his collected writings to succeeding 
generations. 

Cairo and Baghdad, and to a lesser degree Makka, were the 
chief centers from which Shafi'i's doctrines first icadlkcedw 
Within a century after his death, the ibi#l school gFadtiaity 
spread into Madlna, Syria, and Central Asia. Shrinking in 
Egypt under Fatimid rule (909/1171), it again became pre- 
dominant undet' $altfa al-Din (d. 564/1169) . In tfce last cen- 
turies before the occupation of the centrar lands of Islam by 
the Ottoman sultans, the Shafi'i school had become the most 
widespread. Adopting the IJanafi school as official, the Oito- 
mait govemnient Iietpiid fo i^italtiish ^Ms is:laiml % Oonstamt- 
nople and in many other Islamic centers. With the rise of the 
$afawi dynasty at the opening of the sixteenth century, Persia 
gradually adopted the Shi'I system. However, the ShS6*f school 

"* Ibn Abd al-Barr, p. 106: Ibn Khallikin, Wajayat al-A'yan, Vol. 1, p. 
399; al-Khaiib al Baghdidi, Vol. II, p, 57; Subki, Vol. I, pp. 2S1-56. 
»»' Ibn 'Abd al-Barr, p. 104; Siibki, Vol. 1, pp. 263-64. 

«*«fttya. Vol. 1, pp. a25-27. 

Ibn 'Abd al-Barr, p. 105; and Subki, Vol. I. pp^ 18611. 
"■ Ibn -Abd al-Barr, pp. 109-10; Subki, Vol. I, pp. 275-79. 
"•Ibn 'Abd al-Barr. pp. 110-11; Ibn KliaUik^. WafaySt at-A''^Sn,ViA.l, 
pp. 196-97; Subki, Vol. I. pp. 242-'44. 

Ibn Khallikan, WafaySt al-A'yan. Vo|. II, pp. 53-54; Nawawi, pp. 
242-43. 

'"Ibn 'Abd al narr, p. 112; Ibn Khallikan, Wafayat alrA'yin, Vot II. 
pp. 52-53; iN'awawi, pp. 2-13-44: Subki. Vol. I, pp. 239-63. 

^".Somc mcnilxMTi of the 'Abd al-Hakam family, especially 'Abd-Allah b. 
"Abd al-I^akam (d. 214/830) and his sons. See Ibn 'Abd al-Barr, pp. 113- 

14: Subki, Vol. i. j>p, m-n. 
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isescttsimed predominant in Egypt, Syria, the IJijaz, South Arabia, 
parts ol the Persian Gulf, East AErica, the Malay Archipelago, 
Daghistan, and parts of Central Asia. 



THE TEXT OF THE RISALA 

Manuscripts 

THlEltf ARE tw& Hiantilarijpts of the RisSta at the 
Dar al-Kutub, the National Library in Cairo. No others have 
been discovered. The first, known as the manuscript of Ibn 
Jaf&$% «»nsfets tif !§4 fblios. TTie other, known as the manu- 
script of al-RabP, is the older and by far the more interesting. 
In it$- p:[ie$eiit form, it consists of 78 folios; 62 constitute the 
text, an^i the rest, of more recent vintage, presumafiily, consist 
of the certificates of readers— persons who had read or heard 
the reading of the original text. The size of the manuscript is 
5^ X 10^ inches. On the whole the writing is clear, although 
not as legible as the manuscript of Ibn Jamt'a. Rardy, hdiv- 
ever, is it obscure or impossible to read. 

The manuscript of al-Rabi" is divided into three parts, each 
forming a juz* (t^ne) . ^ItMU airMdal t^idiiicttt should mt W 
taken to mean that the Risala was originally divided into 
three volumes, since a juz' is more likely to end abruptly in 
the middle of a paragraph rathor tlian at the end of a ic^ap^. 
Such a division was necessitated by the use of three sets of 
notebooks, each set called a juz' and consisting of some twenty 
folios. The copying of books in separate sets of notebooks 
seems to have been a practice common among Muslim writers: 
The artificiality of this division seems to make it advisable not 
to follow it in the present transla^dn. 

The so-called al-Rabi' manuscript, alleged to have been the 
text written -by al-Rabi* himself rather than one copied from 
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an older of a^I^l^ili^k Ms b@G@Qie m sn^eci ei conlpovmy 
among several scholars. Moritz held that it was written in the 
middle o£ the fourth century (the latter part of the tenth 
mituiy A. B.) He gave no explanation as to how he arrived 
at this date of the manuscript, but Shaykh Ahmad Shakir (d. 
1958) , an editor of the Risdla, with whom the present writer 
had the opportunity of discussing this problem shortly before 
his death in Cairo, pointed out that probably Moritz arrived 
at this conclusion on the basis of a statement in the margin of 
the Ibn Jama'a manuscript in which it was stated that the 
latter was compared with an older one— the Rabi' manuscript- 
copied in the year 358 of the Hijra."* Shakir is of the opinion 
that the Rabi* manuscript must have been about a century 
earlier, at least shortly before the death of al-Rabi* in 270/883. 

Although the difference between Moritz and Shakir in the 
dating of the Rabi' manuscript is less than a century, Shakir's 
opinion raises 'a number of problems. If the date were shortly 
before 270/883, the manuscript would probably have been 
written on papyrus rather than on paper, which had just been 
introduced into Egypt. Moreover, the style of writing, except 
the titles of each juz", which are in Kufic, is a eursive book 
hand. To these objections Shakir replied that paper had 
already been introduced into Egypt in the late second century 
of the Islamic era and the shift of style from Kufic to cursive 
had already begun. He quoted a statement from al-Qalqashandi 
maintaining that although it is commonly accepted that Ibn 
Muqla (d, 328/939) was the first to introduce the neW style 
of writing, it had already been in vogue since the second 
century of the Islamic cra.^** Furthermore, he pointed oiit 

^"^m m ^ke^ Ati^^Amgfii^ 0LiTo, 1905), Vol. II, plate 117. 

^«*SSe tlie itttr^dtletMi to ShMr'S ^rtlctn (Cairo, 1940), pp. 22-23. 

**'Abu al-'Abbis Ahmad al-Qalqashandi, Kitdb ?ttbh al-'Asha (Cairo, 
1922), Vol. Ill, p. 15; Shikir's introduction, pp. 18-19. For a critical 
evaluation of the commonly accepted fact that Ibn Muqla was the first 
to introduce the new Arabic style, see Nabia Abbott, " The Contribution 
of Ibn Muqlah to the North Arabic Script," American Journal of Semitic 
Languages and Literatures, Vol. LVl (1939) . pp. 70-83; and The Rise of 
the North Arable Script (C3>iagQ. 1939) . pp. 39 S. 
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that there is at the Dar al-Kutub in Cairo a papyrus dated 
195/810, which resembles the Rabi' manuscript in style. How- 
ever, this apparent resemblance, whieh ShiMr advanced in 
support of his argument, can be very misleading to nonexperts 
in paleo^phy. Finally, he asserted that the certificates of 
mikm dben lefo m this manuscript as belonging to al-RabP, 
which, in Shakit's view, vraSi evidence of iu being aMtabP's 
own copy;^ 

There seems to be no conclusfve argument in favor of ffie 
viewpoints of either Shakir or Moritz on the strength of in- 
tj^mal evidence alone. The manuscript would probably have 
been on papyrus were it written in aI-Rabi''s time, although 
this argument cannot be regarded as conclusive evideneeagainst 
its having been one of the first books written on paper in 
Egypt.i" The style o£ the manuscript, which became the 
common style on%^ a «enttary s^ter t^me oi al-Rabi', tends 
to support the viewpoint of Moritz. Professor Nabia Abbott, 
an expert in Arabic paleography (with whom the writer dis- 
mmd the |»oblem of st^te am it^: bissis of ^btStei^phle ci^j^ 
of samples of the manuscript) , is inclined to accept a fourth- 
century dating. 

As internal evidence fails to support either viewpoint, we 
must call upon external evidence for a more conclusive argu- 
ment. The present writer has examined the manuscript and 
the condition of its paper in pattitfilai". The paper, though 
undoubtedly ancient, can give us no final answer on the basis 
of its present condition. A revealing external exainination 
may be conducted on the strength of a chemical analysts of 
the paper and ink, ^Ja tiKamihation which the authorities of 
the Dar al-Kutub seem unprepared to undertake at the present 
moment. Until that is done, an expert opinion on whether 

There are books written on paper in the third century of the Islamic 
era, but not from Egypt. Professor Abbott states that " while one might 
expect a few paper documents to come 'out of the third-century Egypt, 
no one would ever expect the Egypt of the early third century to produce 
a paper .book on any subject whatsoever " (Nabia Abbott, " A Nintlv- 
Century Fragment of the Thousand Nights '," Journal of Nmr Bestem 
S<«d««, Vol. Vin (1949), p. 144. * 
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the manuscript was written in the third or the foiirth century 
of the Islamic era cannot be formed. 

Editions 

Of the fotiif tofiown ©df^tms ef the MkSfyt, ©rtiy* two deserve 
serious consideration, the Bulaq and the Shakir editions. The 
other two are inferior in quality and at any rate are based on 
no other known manuscript. 

The Biilaq edition is based on Ibn Jama'a manuscript 
and constitutes some eighty-two pages of the first volume of 
the Kitdb al-Umm, published by the Bulaq Government Press 
ui Oiiro in 1MI/I9t#. "The tsMtor did an eKt]%m<% fiom|iefiefit 
piece o£ work in examining the manuscript, but be confined 
himself, unfortunately, to one manuscript only. With all its 
(merits, this remains an uncritical edition of dne Mfyih, lacltfng, 
among other things, any comparison with the Rabi' manuscript. 

The Shakir edition, published in Cairo by the IJalabi Press 
in 1358/1940, is a more elaborate work running to some 670 
pages and including an introduction, notes, and eight appen- 
dices. The erudition and competence of the late learned 
Shaykh, universally recognized by scholars, have rendered 
po^ibte fmt mlf the publication oE the JSMIa i& a tepao^iis 
volume, but also the editing'and the pubfication of several 
other works. 

Shakir's edition is'based on the sO'Called al-Rabt* manu- 
script. Shakir confines himself to that text rather than seeking 
to reproduce a reconstruction of the twQ mantiscripts. He 
indicates in the footnotesi^ however, the verbal (fifferenees 
between the Bulaq edition and the al-Rabi' manuscript. His 
ediUon is enriched by a number of linguistic and historical 
mmaettU with virtually full references to the Quranic com- 
munications. His references to hadith digests am less full and 
often incomplete. He seldom explains Shafi'I's terms and legal 
concepts. Nor is the bibliography (pp. 609-610) satisfactory; 
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indeed some of the references in the footnotes are more helpful 
than the bibliography. In comparing the original manuscript 
with the Shakir edition, it is evident tha£ Shakip ;I^K,ttSuaIly 
avoided the incorporation o£ corrections and comments on the 
original text, and that when he did incorporate them in 
certain instances in the belief that they would improve the 
text, he has indicated them by parentheses. But Shakir's edi- 
tion is far from being critical; and the need' for a more com- 
plete and scholarly edition continues to exist. 

The Translation 

To the present writer's best knowledge, a complete trans- 
lation of tlie Risdla has not been made into any foreign lan- 
gua^. A Mei SBflEMtwy of it is available in Dutch but this 
lays no claim to completeness of translation. 

Written in broad and often abstract terms, the Risdla pre- 
sents a number of difficulties to the ii'aiffisteof. -A wm^^&^m:. 
of the meaning only serves to deprive the reader of the spirit 
and significance of the original text; a closely literal- trans- 
lation may render Ife brcKid abstract conaspt in the fingllsh 
language more specific than the author intended. Shafi'i is 
often fond of expressing his ideas in terse or incomplete sen- 
tences which would probably become meaningless in another 
language. The present writer has, therefore, provided the 
equivalent in English in as close and literal a translation as 
possible, with occasional words or sentences added in paren- 
theses to complete the meaning of a sentence or to clarify an 
abstract concept. No attempt was made to recast the original 
in a completely modern style. The definitions of basic terms 
and concepts and the supplementary Mftiaiil ht tl^ notes may 
help to explain the meaning of the tt " in translation. The 
notes are also intended to indicate the principal sources availa- 
ble fOT the material dealt with in the Risab. 

««'L. I. GHt, al-Sh^iTu Vxrhandeling over de Wortelen van dm Fitth 
(teiden, lim) . 
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Although the original text of the Risdla has undergone 
several revisions and the rewriting of certain portions, some 
of Shafi'i's ideas have been repeated over and over again, 
though in different forms, and no attempt has been made in 
this translation tp omit repetitions. Two chapters of the 
Risala do not appe^ to fit into the logical order of the book. 
These are the chapters "On the Nature of God's Orders of 
Prohibition and the Prophet's Orders of Prohibition " and 
" On Legal Knowledge." In the original text they follow the 
chapter " On Traditions," which may have been inserted to 
answer certain points raised by an interlocutor. As the chapter 
on legal knowledge consists of a discussion of a general juris- 
prudenlial n&tore, it rwas deemed necessary to itaHsler it so 
that it follows the chapter " On al-Bayan "; and the chapter 
on the nature of God's orders of prohibition and^the Prophet's 
orders of prohibition was transposed to the position preceding 
the discussion on traditions. The latter portion of the chapter 
on al-Bayan, dealing with the Arabic character of the Quran, 
bm been IKHted to form die first section of ilt^ cita|>tdr Qti 
the Book of God." In order to preserve the character and the 
general scheme of the book which the author laid down, no 
other attempts have been made to change or completely recast 
the structure of the work. 

Neither the original Arabic texts nor the Bulaq edition 
were divided into subdivisions in addition to the basic di- 
viaons into chaptett. Hie Sh&ldr edition, howeveir, is sub- 
divided into numbered paragraphs. Shakir's system, artificially 
divides the book into so many paragraphs that it has been 
abandoned baXi, T^pxmm. w^es^ ac^ixteglf ,bas followed 
a different mjediod in subdividing tbe diiap^ into paragraphs. 
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POSTSCRIPT 



GimmAsmM itfMi the tb» pms^ immm^ mn 

Rabr manuscript is relatively free from the frequent citations 
of blessings which may be found in abundance in -later classi- 
cal writings. Al^iigh tnost of the blessings in the of 
al-Rabl* have been rendered into the nearest English equiva- 
lents, it did not seem essential to retain all of them. 

References to such works as the Encyclopaedia of Islam, 
Brockelmann's Geschichte der Arabischen Literatur, and 
leading dictionaries, which are well-known to students of 
Islam, have been considered unnecessary. 

The abbreviations most freqiH^4f aoBil the following: 

The letter b., if inserted between two names, stands for ibn 
or bin, which means " the son of." 

Q is the abbreviation for Qur'an. 

1/632 cites the date according to the Hijra and the Qre- 
gorian calendars. 

j3 S staAd tor ihe SiHii) a»d MiSkk ledl^ans. I'hcf 
appear in the margin ot the translation to indicate the end of 
the corresponding pages of the Bulaq and Shakir editions. 



Jmmkikm of 

ShafiYs Jlisala 



Chapter I 




[INTRODUCTION] 

IN THE NAME OF GOD, the Merdful, the Com- 
passionate. 

Abu 'AU al-I^asan b. Ijabib b. *Abd al-Malik, on the au- 
thority of al-Rabi* b. Sulayman al-Mura<l!, from aMmam 
Muhammad b. Idrls . . . al-Shafi*irsaid: *^ 

1. Praise be to God (Allah) who created the heavens and 
the earth, and made the darkness and the light; yet the un- 
believers attribute equals to their Lord.* Praise be to God to 
whom gratitude for one of His favors cannot be paid save 
through another favor from Him, which necessitates lor the 
giver of thanks for His past favors to rtpay it by a new favor 
which [in turn] makes obligatory upon him gratitude for it. 
Those who describe Him cannot attain to the utmost of His 
greatflteiSi «hldh Is a« He has described HimseK pa te t^r^] 
and above what His creatures can attribute to Him. I praise 
Him with such praise as is obligatory on account of His kind- 
ness and &ie might of His majiesty. I ask help of*MSin:T^?ie 
help of one save in whom there is no power or might at all. 
I ask Him for His guidance: The guidance whereby no one 
who tai;es ieieta^. in it will ev«' be ted xsst?if.. I Him far 
His forgiveness for whatever [offence] I have airdady com- 

^Bflliq ed., p. 2. The first few lines of Che Rabi' MS are not legible. 
The Bulaq edition i$ filled with blessings, especially after such name* as 
those of God and the Piophet 

»a. Q. VI. 1. 
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mitted and for what I have deferred— with the pleading of 
one who cxixti&sm Mmseii In a .'smm of servitude * and who 
knows that none but He can forgive his offence and save him 
from it. I bear witness that there is no god but God alorie, 
who has no associate whatever, and that Muhammad is His 
servant and Apostle.* 

2. He [God] sent him [to mankind] at a time when men 
were 'divided into two groups. 

One of them bett^ itm Peofite ol #e Iciiik.^ who hard 
changed some of its rules, and misbelieved in God, since they 
forged falsehood fashioned by their tongues and mixed it with 
the ITYtttfi that &s& imi «c^1ed £# them. For God> SHe^ed sb 
and Most High, mentioned to His Prophet' some of their b» 
misbelief, saying: 

Among them there is a party that twist their tongues with the 
Book, in order that you tnay reckon it to be a part of the Book, 
and they say: ' It is from God,' although it is not from God; and 
they speak falsehood against God knowingly [Q. Ill, 72]. 

* I. c., in the service of the Lord. 

*The recital of this formula, called the profession of faith, con- 
stitutes the first of the Five Pillars of Islam (al-arkan al-khamsa), and 
it is the duty of every Muslim to recite it whenever it is deemed neces- 
sary or commendable. Any individual who desires to become a Muslim 
must first recite it. The other four pillars are: prayer, payment of alms, 
fasting of the month of Ramadan, and pilgrimage. See Shali'i't Risala, 
Chap. Vi. For a detailed discussion of this subject, see ShSfi'I, Ktl^b 
al-Vtnm, Vols. 1-2. 

•Ahl al-Kilib-:-People of the Book— are those who possess a Scripttirc. 
They include Christians. Jews, Samaritans, Sabians. and Magiaroi (Zii>roas> 
trlara) . Tot a discussion on ilieir status in Islamic Ia#, see hfafM Khad^ 
duri, War tttti Feaxt in the Lm oj bkm, Ctap. 17. 

* Although Shiii't uses the temu "Apostle" (ras&l) and "Prophet" 
(nabi) , no distinction is made between the two, and they seem to him 
to be synonymous. Muslim publicists, however, have distinguished between 
the two tenns: A Prophet is a man who receives divine revelations: an 
Apostle is a man who not only receives divine revelations but also 
communicates them to men. Thus every Apostle is a Prophet, but not 
every Prophet is an Apostle. Sec Nasafi's Creed (with a commentary by 
al-Taftaiani) , ed. E. E. Elder (New York, 1950) , p. 21; $adr al-DIn b. 
'Ali b. Abi al-'Izi, Shark al-TohU'i-'iyn, ed. Ahmad Muhammad Shakir 
(Cairo, 1373/1954). pp. 95-96; A. J. Wcnsinck, The Muslim Creed (Cam- 
bridge, 1932) , pp. 203-204. For a broad philosophical treatment, see F. 
fUhman, Pr^htty tn Islam (London. 1958) . 
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Mtd He Slid: 

So woe to didse who write the Book with their kafi^ and 
say: "This is from God,' that they may sell it for a little price. 
Woe to them for what their hands have written, and woe to them 
£01 their eariiings [Q. 11, 73]. 

And He, Blessed and Most High, said: 

The Jews say: "Uzayr^ is the son of God/ and the Christians 
ay: 'The Messiah is the son of God'; that is the utterance of 
their mouths, conforming to what was formerly said by those who 
had previously disbelieved— God oppose themi How they are 
p^ertedl They have taken their rabbis and their monks as 
\ot3s ihitt«&r tMh ^od. although the Messiah is the son of Mary, 
and they were commanded to worship only one God. There is 
no God at all but Him. Exalted is He above what they associate 
baa] [Q. IX, 30 SI], 

And He, Blessed and Most H%h. said: 

0& #)oa list see &me «^ Jfia«« reeetveiil a pet^et et ^e ^sdfe 
believing in the idol and the vain thing and saying to those 
who misbelieved: ' These are better guided than those who have 
believed [in the revelation of the Qur^an] ' ? Those are they 
whom God cursed, whomsoever God curses shall neyei find for 
himself any defender [Q. IV, 54-55]. 

Hie other [group] was that of those who nrtisbeMeved in 
God and created [something] that God did not permit. They 
set up with their hands stones and wood and images that they 
found pleasing and gave them names that they forged and 
called 'tftem gods and m^iMpped &smt. V^iML &ss<f nvere 
pleased with [something] other than what they worshiped, 
they cast [the latter] away and set up with their hands that 
other [tMl^ aild worshiped it— those were the Arabs.^ 

^AItito«#t the Jews tan' f&jMi^^ of Ezra as the ton of Gdd, 'tfticft 
itu been generally identi6«d with Ezra. See T^baTi, TafsW (Cairo, 1958) , 
Vol. XIV, pp. 201-205: J. Walker. "Who is "Uzayr," Moslem World, VoL 
XIX (1929) , pp. 303-S06; and -Uzayr in ShorUr Encyclopedia 0/ /ibm. 
p- 617. 

*Shi&1 refets to the n^pous {nactices of the Arabs before the ijse 



60 istAMic xu:risfrudence 



3. A group of the Persians followed their path in this 
iespfct and in the worship of whatever they .pleased, whether 
fish or beast or star or fire or something else. 

Wherefore GodmentioneidtoHis Prophet one of the answers 
of some of mci lUpa] who worshiped other than Him, 

We, indeed, found our fathers forming a conimiuutyi so we foUow 
in their footsteps [Q. XLIII, 21]. 

And He, Blessed and Most High, quotdt £h<^¥ saying: 

Do niot abandt^ ^0KO^^d|b|; ^lo not abandon Wadd &r Suw&*, or 
YaghOth and Yi*Qq, or Thu» they led many as^y [Q. 

LXXI, 22-25]. 

And the Most High said: 

And mention Abraham in the Bodlt; surely he was a trusty man, 
a prophet, when he said to his father: ' Father, why worshipest 
thou that which neither hears nor sees, nor avails thee anything? ' 
IQ. XIX, 42-48]. 

And He said: 

And recite to them the story of Abraham. When he said to his 
father and his people: 'What do you serve?' They said: 'We 
serve idols, is»d to them we continue deaving/ He laid: ' Do 
they hear you when you pray, or profit you or hsaiftt ' {Q. XXVI, 
69-73]. 

Concerning this group, reminding them of his favoxs,, and 
warhiiig them all of their erring, and His &vor to those of 
them who believed. He said: 

Remember the favor of God to you when you were enemies; for 
Me hm^M your besafti fdfeih^ and,%y His favor you baame 
brothers. You were on the brink of a pit of fire and He delivered 
you from it. Thus God makes His signs clear for you. perchance 
you wilt let yourselves be guided [Q. HI, ^99]. 

• Wadd, Suwa', Yaghuth, Ya'uq. and Nasr were idob worshipped by the 
Arabs before Islam. See Hisham b. al-Kalbi, Kitdb al-Asndm; English 
translation by Nabih Faris, Book of Idols (Princeton, 1952) , pp. 8, 9, 10. 
These idols, according to Baycjiwi, were originally the names of saintly 
persons whom the Arabs raised to the level of divinity. See Bay<iUUi^'s 
TafOr (Cairo, 1305/1887) . p. 762. 
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4. [Shift^I ^d: Before His deliverance of them by Muham- 
mad, God's blessing and peace be upon him, they were mis- 
believers, individually and collectively, having in common the 
gravest of things: The disbelief in God and' committing what 
He does not permit. God is High above what they profess. 
There is no God other than He, exalted be He with praise 
of him. Lord and Creator of all things. Whoever of them is 
alive is as [He] described his state: living, working, speaking 
under the anger o^f his Lord, increasing ^ "cifi^aNlll^iCe. 
Whoever has died is as [He] described his word imd his work: 
He has gone to his punishment.^" ' 

5, [the revelation embocKed in] the decree of the 
heavenly Book reached its appointed time and the Providential 
order became a reality through the manifestation of His re- 
ligion, wliich He chose, after the predominance of disobedience 
to Him, which He disapproved— He opened the gates of His 
heavens by His mercy, just as His Providential order did not 
cease to be executed in His foreknowledge at the time of the 
revelation of His law in the past centuries^ For He, Blessed 
and Most High, said: 

The people were one nation; then God set forth the prophets 
as bringers of good tidings and warners [Q. II, 209]. 

The One whom He chose for His revelation, the Elect One 
for His message, the ©ttfe ftVored' above all His creatures 
through the gift of His mercy and the sealing of His prophecy 
and the most universal of whatever He sent any messenger 
with previously, was Mul^ammad, His servant and His Apostle. 
Mention of him is up^ijA^ together with mention of Him in 
this life. He is the intercessor whose intercession is looked for «12 
in the next life. He is the purest of His creatures in soul; the 
One who combines most fully every character that is pleasing 
to Him in spiritual and temporal Kfe. He is the best [in 
mankind] in ancestry and family. 

And He aci^uainted tjs and all mankind with his [Mn^jam- 
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im0s} ■ifMSd^l :.p«iee5. and iliilir'"tt4«ei^l^-t»s«^ ftfr religion . 
and the life ot this world.^'^ For of him He said: 

There has come to you an apostle from among yourselves; grievous 
. unto him is the difficulty you have experienced,^^ who i« watchful 
avsr^l^ vi^h ^atle and compassionate with the believers 

And He saidi 

. . . That you might warn the Motlier of Citi^ and those around 
it [Q. XLII, 5]. 

The Mother o( Cities is Makka, the city of his [Muham- 
mad's] |ieQ|ile. 

And Hil said: 

And warn tfay dan, thy nearest kin;[Q. XXVI, 214], 

And He said : 

Wai^f it% & itetoinder to diee and to thy people^ and afsim^y 
you wOI be questioned [Q. XLIII, 43]. 

6. Shafi'i said: Concerning [God's] saying, "Surely it is a 
reminder to thee and to thy people," [Q. XLIll, 43] [Sufyan] su 
b. 'Uyayna, on the authority of Ibn AbT Najih from Mujahid, 
told us: It has been asked: "To whom did the min [Mu- 
hammad] belong? " " To the Arabs," was the reply; and it 

was asked: " To what [tribe] of the Arabs? " " To Quraysh," 
was the reply. 

7. Shafi'i said; Mujahid's comment on [God's saying] is so 
clear in the text [of the Qur'an] that it needs no explanation. 

God, prai^ b* t6 Him, specified [Muhammad's] people and 
his nearest of kin in [the message of] warning— and ; included 
all mankind in it after them— and raised the Apostlejs renown 
through the Qur'an; " furthermore. He distinguished his *** 
people in the message when He ccnnmissioned him to warn, b3 

»»Cf. Buliq ed,, pj ?, 

" See Lape'f X>^i^afi. p- i^lSS. 
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in ZcmxtiAttce ■with Mis saying [in the Qur'an]: "Warn thy 813 
tiaa, aiy nearest of kin " [Q. XXVI. 214]. 

A few of those who are learned, in the Qur^n have asserted 
that the Apostle said: 

Men of 'Abd-ManSfl i* God has sent me to warn my nearest of 
kin> and you ime those nearest of kin. 

8. Shaii'i said: [Sufyan] b. 'Uyayna told us from Ibn Abi 
Najih from Mujahid who [in giving the meaning of God's 
saying]: "And we have raised for thee thy reputation" [Q. 

[Mujyammad] are mentioned too" [e.g., in the word of wit- 
ness]: " I profess that there is no god at all but God and that 
Muhammad is the Apostle of God." « 

9. [Shafi'i said]: This means (but God knows best) the in- 
clusion of [Muhammad's] name in [pronouncing] the profes- 
sion of the faith and in the calling of the bell1^«l« prayer; 
It may also mean mentioning his name in reading the Qur^n, 
in acts of obedience and avoiding disobedience. 

May Gud bless and give peace to our Prophet whenever his 
name is mentioned by those who may remember, or omitted 
by those who disregard him. May God bless him among the 
first and the last generation, with the most favorable, most 
abundant atid most graciotis blesisitig iiltit WM hm Ims^o«^' 
upon any of His creatures. May He grant you and us virtue 
by His blessing upon Him more than he granted to any of his 
iiation by His blessihgf'alid peace. May peace and mercy 
and blessing be upon [Muhammad]. May God reward him 
on our behalf with the most abundant reward bestowed on 
■any messengef sew( t«h behatf bf these to whom he was sent. 
For God lias delivered us from falsehood " through him and 
made us members of the best community established for men 

** Descendants of 'Abd-Manif b. Qusayy of the tribe of Quraysh. Sec 
Ibn Hishim, Kitab Sirat Sayyidinna Muffammad, ed. Ferdinand Wiisten- 
feld (Gdttingen. 1858-60), pp. 68-75: Mus'ab b. 'Abd-Allah al-Zubayri. 
Kilib Nasab Quraysh, ed. Levy Provencal (Cairo, 195S), pp. 14-17. 

«See Q. XXX VH. 34; XLVIII, 29. 

** Which in turn leads to death (Tahlika) . 
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by following His religion with which he was well-pleased, He 
chose for us aftd by virtue of which [religion] He made pure 
His angels and those of His creatures He favored with it. «ic 
No blessing— hidden or visible— has ever descended upon us, 
through which we obtained spiritual or temporal gain or by 
which spiritual or temporal hurt was dispelled, but Muham- 
mad was the cause of its dispatch, the leader to its benefit and 
guide to its right way; he is the defender against falsehood and 
[dissipator of] the sources of evil, which oppose righteousness, 
and Warner against whatever causes falsehood, and he is ever 
ready with advice for guidance and warning [against evil]. 
Mky {S^dd't M(^^ be tip^ a»i Itii fiwi%' l» Kls^ii%»- 
sings were upon Abraham and his familyi Thou {Goc^ art 
praiseworthy and glorious] 
10, God revealed to him His INndk. at whidi He said: 

And verily it is a Book sublinie, falsehood comes not to it ivom 
before or from behind; a revelation from One wIki h AU-wise 
and Praiseworthy [Q. XLI, 41-42j. 

[By virtue of this Book] He brought forth [Muhammad's 
people] from misbelief md ignorance «^ Ihto Ipit md 
guidance. He made clear to them [in the Book] what He 
permitted— showing favor by permitting His creatures— and 
'wksA We pKjMMte^, m He l^nowi beit what |^ati«t to &mi 
felicity by avoidance of it in this world and in the hereafter. 
He tested their obedience by placing them under obligation 
in word and deed, and by enjoining abstinence from forbidden 
things from which He has warded them off, and He rewarded 
them for their obedience by granting eternal life in Paradise axi 
arid delivei^nce firdiit His vewgi^lice, iwftereby His bounty was 
made abundant. Praiseworthy is He. And He taught them 
what He made due [as punishment] for those who disobey 
Him, in contrast to what He made due [as reward] for those 
who obey Him. 

And He admonished them by calling their attention [to the 
experiences] of former people who had more property and 

" Literally: " blindness." 
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children and who lived longer and left [behind them] more 
metnorable deeds. They enjoyed their fortune during their 
earthly life. When He made His judgement, death took them 
suddenly for their lapses and they received [God's] punish- 
ment at the end of their terms of life so that they take prior 
warning of future happening and understand [God's com- 
mands] as stated dearly [in the Qur'an] in order to be awake 
before being taken by surprise, and perform [their deeds] 
before the end of the period when an offender is not reproved 
and a ransom is not taken " on the day when each toul will 
find brought before it the good and the evil that it has done, 
it will wish that there were a far distance between it and that bu 
day " [Q. in, 28]. 

All that [God]— glorified be His praise— has revealed in His 
Book is a mercy [from Him] and an evidence [for His existence]. 
Whoever knows [the Book], knows it; and whoever is ignorant 
of it, is ignorant of it. He who is ignorant of it, does not know 
it, ami 'Whe Imv^ it, is not ignorant of it. For the public 
is divided into classes with regard to knowledge. Their status 
in leaitiing is according to their rank in knowledge of it. 

It is obligatory upon him who seeks knowledge to exert his 
utmost energy in increasing his knowledge, to be patient with 
every obstacle that may stand in his way, and to be sincere to 
God in understanding His knowledge-i-whether [to be found] 
intfaetext [of the Book] or [obtained] bydeduciivereasottinjl^ 
and to appeal to God for help, for nothing good is obtainable 
save by God's help. 

For he 'who fBa eMiined knctvi^Iedge of cdinmands 
"from His Book, whether as [provided] in the text or through 
istidial (inductive reasoning) , and— had God's help in word 
and 'deed in whatever he learned of it— attains virtue in his 
spiritual and temporal [life], doubt leaves him, wisdom en- 
lightens his heart and is entitled to the position of imama: 
leadership in religious matters. 

We pray to God— who offers His blessings ere we deserve 
them and who continues to do so in spite of our negligence to 
our obligatory gratefulness to Him, and who made us the best 
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nation on earth— to provide us with an understanding of His 
Book, of the sunna of His Prophet, and word and deed which 
would fulfil for Us our obligation to Him, and makes obliga- 
tory upon us supererogatory [service], 

11. ShafiT said: No misfortune will ever descend upon aay 
of the followers of God's religion for which there is noguidali«% 
in the Book of God to indicate the right way. For God, 
Blessed and Most H^Ivsaid: 

A Book we have sent down to thee that thou mayest bring forth 
mankind from darkness to light, by the permission of their Lord, 
to the path of the Alm^hty, the Praiseworthy [Q. XIV, I]. 

And He said: 

And we sent down to them the reminder, that thou mayest make 
clear to mankind what was sent down to them; and so haply 
they may reflect [Q. XVI, 46]. 

^iid Mm l^ids 

And we have sent down to this the Book as a clarification for 
everything and as a guidance and a* mercy and |pod tidings to 
the Muslims [Q. XVI, 91]. 

And He said: 

And we have revealed to thee a spirit of our bidding. Thou 
dicUt notknidW %hit ttii^ Bdtik was, adr tlil£ fatith; tet made B4 
it a light by which We guide whomsoever We will of our ser- sso 
vants. And, verily, thou shall be a guide unto a right path. 
[Q. XUI, 52]. 
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Chapter II 



[ON AL-BAYAN (PERSPICUOUS 
DECLARATION)]^ 

What is ai-Bayanf 

12. Shifi'i said: AI-Bayan is a collective term for a 
variety of meanings ^ which have common roots but differing 
ramifications. The least [common denominator] of these linked 
but diverging meanings is that they are [all] a perspicuous 
dedaration: for thdse to whom they afe adites^, 
whose tongue the Qur'an was revealed; * they are of almost 
equal value for these persons, although some declarations were 
made etia^tefciiflfy clearer than others, though they differed 
[in clarity] to persons ignorant of the Arab tongue. 

13. Shaii'i said: The sum-total of what God has declared to 
His creatures in His Book, by which He IttVilSil 'i^emtm. '^t^ 
ship Him in accordance with His prior decision, includes 
various categories. 

*AI-bayan may mean either the substance of a certain Quranic com- 
munication or making clear the meaning of that substance. The nearest 
equivalent for the first is speech or declaiation; foi the second, making 
liieid or perspicuous. Since both meanings are often implied in ShSfil't 
usage, the; e9inlitiiQ«d tf rpiii^Rl^ " pe^^XOjpi^^ ^^lajcaiUaQ," tteim 

pp. 1S3-S4; al-Baqillani, FjSz al-Qu.r'Sn, «d. A^tttad ^aq^; 1954) , 

pp. 69-70, 819:320; and the Translator's Introduction pp. 33^, itbave. 

'Ma'ani (singular: Ma'n^ wmy nifpity either an intention oi an ex- 
pnnioil of meaning or reaitsn. "Ilie English equivalent of meanings, in 
die sense of ideas, is used heite. 

» L e., the Aiabs. > 
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One of these is what He has declared to His creatures by 
texts [in the Qur'an], such as &e aggregate of duties owing 
to Him: That they shall perform the prayer, pay the zakat 
(alms tax) , perform the pilgrimage, and observe the fast. And 
that He has forbidden disgraceful acts*— both visible and 
hidden— and in rthe textual [prohibitidii <>f) ;idtllt£^f [the 
drinking of] wine, eating [the flesh of] dead things and of 
blood and pork; and He has made clear to them how to per- 
form the dtity df [iflU! iMjor] ablution as well as other matters 
stated precisely in the text [of the Qur'an]. 88j 

A second category consists of [those duties] the obligation 
of Whiieh ffe emWiiied iw ttk Book, but the modes of which 
He made clear by the tongue of His Prophet. The number 
of prayers [each day] and the [amount of] zakat and their 
time [of fulfilment] are cases in point; but there are other 
[similar] dutiesH^bidh He has revealed in His Book. 

A. third category consists of that which the Apostle of God 
established by example or exhortation, but in 'regard to which 
there is no precisely defined rule from God [in the Qur'ati]. 
For God has laid down in His Book the obligation of obedience 
to His Apostle and riecourse to his decision. So he who accepts 
[a duty] on the authiMty of the Apostle of God &m^U it 
by the obligation imposed by God. 

A fourth category consists of what God commanded His 
creatures to seek through ijtihad (persottstl reasoning) » anil 
by it put their obedience to the test exactly as He tried their 
obedience by other duties which He had ordered them [to 
fulfil], for the Blessed and Most High said: 

And Vfe shall put you to the .trial in order to know those of ' 
. you who strhre and endure, and Wn will test your »:o>uats [Q. sa 
XLVII, 33]. 

* Al-biwStiish. 

"■IjtihSd liteiany nveaos penotitl eflEbit to understand the meanihg 
implied in a certain rule of law in order to form an opinion. It implies 
personal legal reasoning which should be exercised by applying analogy 

(qiyis) to an authoritative text such as the Qur'an or tradition. For a 
discussi<Hi on the use of ijcih|d, see Chap. XIII, below; and J, Schacfat, 
Origim of Mvkamtnadm Jvmpmdamt ppw .l05£. IZlt,, 
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And He said: 

And that God might try what was in your breasts and $i£t oot 
what was in your hearts [Q. Ill, 148]. 

And He saiti: 

Perchance your Lord will destroy your enemy, and will jmhn 
you successors in the land, that He inay see how ypw will art 
[Q. VII, 126]. 

14, Shafi'i said: [God ordered the performance of prayer] 
in the dirieatioft* d£ the Sacred Mosque* and said to His 
Ptdphet: 

Sometimes We see thee turning thy face about toward the heaven. 
Sp We will turn th6e to a direction that will satisfy thee. Turn 

att^, torn jOta faces in its directtion (Q. II, 1S9]. 
And lie said; 

And from whatever place thou hast gone forth, turn thy face in 
the direction of the Sacred Mosque; and wherever you may be, 
tian your tices in its direction II, 145]. 

'nnu f€(dd], gldiiiied be Mis praise, guided [men]— should 
they be at a distance from the Sacred Mosque— by using the 
reasoning powers which he has implanted in men and which SS3 
discriminate between things ani their epposHes the land- 
marks which [He] set up for them when the Sacred Mosque, 
towards which He commanded them to turn their faces, is out 
of sigliit. For God saofedi ^ 

For it is He who has made £or you die st^i% yMi might be 
guided by them in ihe darkness of land and sea {Q. VI, 97]. 

And He md: 

And by landmarks and by the stars they are,guided [Q. XVI, IBJ. 

'The qibla, i.e., tlte fadng of Makka while performing (he prayer 

ritual. 

'The Sacred Mosque is at Makka. In the center of the McHque is 
al-Ka'ba, the sacred shrine of Islam. 
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15. Shafi'I said: ^ Such landmarks may be the mountains, 
the nights and the days, which have winds of known names 
thouj^ they blow from different directions, and the sun and 
the moon and the stars whose risings and settings and whose 
places in the sky are known. 

Thus ^^o&) pfiiMe^ilsmS. to mm the use of pmmisLl reasoning 
in turning in the direction of the Sacred Mosque by means of 
guidance to them, which I have described, and so long as men 
use their personal te&mMrtg tJief will not deviate from ttis 
command, glorious be His praise; but He did not permit them 
to pray in any direction they wished if the Sacred Mosque 
Hftre: triif of sighf. And He also instructed them about His 
will and providence and said: " Does man think that he will 
be left roaming at will? " [Qi. LXXV, 36]. " Left roaming at 
will •* soieasf one mSm k' nd&er conunand<^ nor prohibited. 

16. [Shafi'i said]: tMs [(SDmmunication] indicates that no 
one— other than the Prophet— is allowed to make a decision 
except by istidlal in the way that I have described con- 
^r^ng ihmt msttt'ess and concemii^ JuMt^ and pentlti^S in 
hunting; nor should any man make use of istihsan » (juristic 
preference) , for to decide by istihsan means initiating some- 
thing himself without basing his decision upon- a parallel 
example. 

God commanded men that they should call as witnesses two 
men of just diaracteri*' Just character means acting in 
obediotce to God. Thus was the path showing the knowledge 

' Bulaq ed., p. 5. 

* Istihsan is the method o£ legal reasoning through which the jurist 
seeks an opinion for which there is either no authority in the tradition 
or for which there are two authorities, one oC them being preferred. For 
Shafil's arguments against istihsan, s« Chap. XIV, belOw; and Kitib 
cl-Vmm. Vol. VII, pp. 267 fi. 

^*Two men of just character ('adl) constitute the minimum nnmber 
of witnesses required in testimony (shahaUa) . The witness must be 
'ad]^-«qnitable, just, well-known for telling the truth— therefore it means 
the possession o| » <jia;ac|ier wtti^h, renders his testimony valid. The 
nearest eqtiivalaiit tfitt^^ is ibe Combination "jnst #uUacter." See 
Ibn Tar^iin, Tabj^'mt H.^tMSm (Cairo, lSa&/lw4lt%a,X:^, 173, 204: 
and E. Tyan. Hhiofre de {'organisation fudidaire eu <t%&Ht (fsfis, 
1938) , Vol, 1, pp. 849^78. 
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of justice or injustice. This [subject] has been dealt with in 
its proper place,^^ and I have cited examples which .1 hope 
have indicated [the sti^ning] of others not diailt ««lth M 
parallel situauons. 



al-Baydn I 

if V BAWt *t liSA Kespsct to visitatidn [of the Ka-ba]," 
Qod, Blessed and Most MA: 

Whoever makes use of the minor pilgrimage in order to perform us 
the [great] Pilgrimage, shall bring as an offering wiiat he cax 
easily aSord; but if he finds none. ft fist of three days in 
the course of Pilgrimage, and seven upon, fom tetum, that is 
ten altogethet; i^t applies to those whose {xBoitiei afe fiot present 
at the Sacred Mosq^ue [Q. II, 1%]. 

Thus it was cleurly understood by those to whom this com- 
tnunication was addressed that the three-day ^ting during 
Pilgrimage and the seven-day [lasting] after the return [from 
Pilgrimage] make ten days altogether. For God said: " These 
are ten altogether " [Q. II, 192]. This communication was 
either intended to state precisely [the meaning] or to instruct S2« 
men that if three are added to seven the total is. ten. And 
He said: 

We had an appointment with Moses for thirty nights, and We 
completed them with ten [more] so that the full period of his 
Lotd's appointment was forty ni^ts [Q. Vfl, IS8]. 

"See Chap. XIII, below. 

" Bulaq ed., p. 5. 

" There are two kinds of pilgriniages: the major and the minor; the 
first (al-hajj) is the fifth of the five pillars (arkan) of Islam (sec Chap. 
1, note 4; and paragraph 155, below) , which must be performed at the 
tenth of the month of Dhu-al-Hijja, during ,the 'Id al-adha; the second 
('Unna) is the minor or lesser pilgrimage which might be performed at 
any other time, The Inaior pilgrima|e is a duty to be fcttoxmdbj those 
who are able, at teuit iiiii^ l« it |ffi^Aa»e; Ihe other u wapemopm^ Wt 
para^ph 156, below. 
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So it was clearly understood by those to whom this com- 
munication was addressed that thirty and ten nights make 
forty. 

Shafi'i said: »* God's saying: **3ibfty nights " may either 
mean the same as the foregoing communication, namely, that 
if thirty are added to ten tlie total is forty, or it may have 
liltM^l!} ^t^f W&m iiiMAf the meaning. 

18. ShSfi'i mAi ^'^ God said: 

Fasting is prescribed for you as it was for those before you; per- 
hajps you wiJ] show piety. A certain number of days [of fasting], 
itm^ eif yea be aide or on a jeiiria!^, then a numlier of other 

And He saM? 

The month of Rsmadan in which the Qur'an was sent down as 
guidance for the people and as clear signs of the guidance and 
the salvation 1* (furqan)— so let those of you who witness [the 
arrival of] the niontii fast it; but if anyone is sick or on a journey 
[let him fast] a iiiimber of other days [Q- fl, 181]. 

Thus (God] laiti down the duty [isr men] to fast, specifying 
that it siiall be for a month; and the month, according to [tlie 
Arabs] is the period betuccn two [successive] crescents, which 
may be ::ither thirty or twenty-nine [days]. The guidance im- 
{xlilid iiit tlii& ti^MiiiitSfi, M vHf^ m ift tlie two roregoing ones, 
is to state more clearly the total nimiber. 

The most likely interpretation [of this conmiuuication] is 
that it s^pue^^^fii^ the total number of seven m4 ikreei smd 
thirty and ten, that is, to state more precisely the meaning, 
since men surely must have known tiiese two numbers and 
iheir totals juSC ilit^ lave known the month of Ramadan. 

'< BQUq ed., p. 6. 
"find. 

'* 'l^ wmi^g of thU woni in the varioua cximmunlEatiipia js^ ifte 
^tili^ti Oitiii^t always be pn-cisely dctcrminccl. It tnay nrcaii UlvstlQill, 
separation, proof, or simply a communication. Sec Jurjani.p. HI; Noldckc 
and Schwally, Cesthichte det Qorans (Lcipzi;;. 1919) , Vol. I, p. 31; and 
Ridtaid Bell. Intfoduetion to the Qur'Sn (EdinbnrgU, 1%3} , pp. 13G-S& 



al-Bayan II 



19, ShMit saidr " God, Blessed and Most Sigh, said: 

When you staiid up for the Prayer, wash your faces and your 
hands up to the 6l|jaws, and wipe your heads, and your feet up 
to (he mllesi Itttd M fbM ate polluted, purify yourselves [Q. V, 
8.9J. 

And He said: 

Nor (when you are] polluted^ then purifjf yourselves, unless you 82S 
be travellers on the road.« 

Thus God's Book has provided a precise definition of [the 
duty of] ablution, which must be distinguished froin cleansing 
with atones (istttip^ » pmHyimg fixxm piiilftti^.» 

It has been laid down that [the duty of] washing the Ssge 
and the limbs must be performed by a minimum of one 
[washing] for each, and it may mean more than once. The 
Prophet has specified that [the duty of] ablution shall be per- 
formed once, but he himself performed it three times. It 
follows that the minimum requirement in performing [ablu- 
tioii^ fs td wad& tlte Utah once. The xabiinium requirement ' 
for [complete] washing is likewise once. Since only once is 
[the legal] requirement, the three [washings] are optional. 

TTie sunna I*id down that three stones are required to per- 
foon cleansing (istinja') , and the Prophet indicated what con- 
stitnti^ ablution and complete washing. He also indicated 
ibit anktes and the elbows liiCmAd be included in the 
wasMsg, £or the tcitt [in the Qur^n] may mean 'wmhing [tbe 

"BUaq ed., p. 6. 

IV, M> Thg la^^ inn of thif ccnsntiBtinicatiott b not given br 

sm% 

" rmi^ m^mgiii Alattoti, Kt^ section 2, below. tSmm^ 

«ri(h liep^ afinr defecation b btinia', and cleaning front jftnaba j^thir 
il iwn^uiiite Cor putiiiation. See SbSGTs Kitib ai'Umm. 'Veil. I, 
pff^ JM. UL 
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body], either excluding the two limits (the ankles and elhcrws) 
or including them. Since the Apostle of God said: " Woe to 
the [unwashed] heels from the fire of hell," he obviously 
specified washing rather than wiping. 
20. Shifil said: God said: 

His parents receive, each of them, a sixth of what he has left, 
if he has children; but if he has no children and his hein are S}) 
his parents, then his mother receives a third; if, however, he has 
hcpthenb his itiother receives a sixth [Q, IV, 12]. 

And He said: 

A half of what your wives leave belongs to you if they Jiave no 
children; but if they have children, a fourth pf what they leave 
belongs to you, after any bequests they may havc made or debts 
[have been paid], ... If a man— or a woman— whose property 
is inherited has no direct heirs, but has a brother or a sister, 
eadijof^the^ twa reee^ves a %ikt1i| if th^ he tHore than that, they 
share in a third, after any bequests he may have made or debts 
[have been paid], without prejudice one to the other— a charge 
from God; verily Cod is All-knowing, AU-gradous [Q. IV, 13, 
15-lftJ, 

These textual legislations [in the Qur'an] have rendered 
other narrative unnecessary. God, however, made a condition 
that'[an estate should not be disfrthttted] until bequests are 
executed and debts are paid. Thus the narrative indicates that SSO 
a bequest should not exceed one third [of the estate].*^ 



al'Bdyan Ifl 

21. Shafi'i said: " God, Blessed and Most High, said: 

Verily the Prayer has become for the believers a thing prescribed 
foa- stated #sies [Q. IV, im% 

••BftUq ed.. p. 6. 

"See Tabari, Ta/ilr. Vol VHI, pp. SOff. 
» BaUq ed., p. 6. 
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An* He said: 

Observe the Prayer and pay the alms tax (al-zakat) . [Q. II, 40; 
and other similarvcoinmunitations]. 

And He said: 

And perfonn the major (hajj) and minor ('umra) pilgrimages 
to God [Q. II. 

Then He specified clearly by the tongue of His Apostle the 
required number of prayers, their times and the modes of 
their performance; the amount oE zakit and €he times of its 
payment; the performance of the major (^ajj) and minor 
(■umra) pilgrimages and when these duties are required or 
not required and when [the Prophet's] sutuotas aW; fai agi%e- 
ment or contradictory with each othar. Other parallels ittay S3l 
he found in the Qur'an and the sy^ijia. tts 



al-BaySn IV 

22. Shafi'i said: [Al-Bayan] includes all that the Apostle has 
provided in the sunna concerning w^ich there is no [iegis- 

favoring mankind [with the ability] to understand the Book 
and Wisdom— a proof that Wisdom is the sunna of the Apostle 
of God.» 

Included in what I have stated concerning God's command 
to His creatures ordering obedience to the y^postle and speci- 

"See paragraph 87, below. 

" In a broad sense al-hikma is synonymous with the Truth and it 
includes, l^ally speaking, all the prden of prohibition and permission. 
See JurjanI, pp, 96-97: and aI>Mu(arcad. KitSb «NJtf^gftn'e> (Hyderabad, 
1328/1911) , Vol. I, p. 13S, Shal4 hmpim 'm»: the t«ni ipecificaUy for 
1^1 bmkt Wtvied from the tiitfimt dMtnpi^ing it from legal orden 
bued on divine communication. His opinion is, based on the following 
Quranic communications; Q. II, 123, 231, 146; IV, 113; XXXIII, 34; and 
LXlI, 2, in which wisdom follows the Qur'an and is interpreted PK^Mt 
the sunna. See paragraphs 160-62, 192-95; and Tabairi, Tafsir, Vijl III, 
\ On. «fl.RR, 
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fying the phcc it has in religion,'" is a proof of the precise 
cfeMtfon of the duties stated in the Qufan, which consists 
of the following categories: 

The first category is what the Book has laid down with such 
clarity that nothing further— in addition torevelation {tanzil) — 
was needed. 

The second category consists in what Is clearly stated in 
the obligation imposed [by GodJ ordering obedience to the 
Prophet. 1^ i^posfle in bis com priH^ly staled on the 
authority of Cod what the duties are," upon whom they are 
binding, and in what circumstances'' some of them are re- 
quired «if ttot required, and when they are binding. 

The third category consists in what [God] has specified only 
in the sunna of His Prophet, in tlie absence of a textual [legis- 
lation in the] Book. ' 

2d. I^fi't said: Everything [in the sunna of the Prophet} 
is a clear explanation for the [divine coflimuniottion in the] 
Book of Cod. 

So he who accepts tkt duties m GmA (Istld dlrWii^ in His 
Book sliould accept the sunna of the Apostle by God's com- 
mand ordering His creatures to obey the Apostle and to 
have recourse to his decision. For he who accepts [a duty] on 
the authority of the Apostle accepts it from God, since God 
has imposed the obligation to obey [the Prophet].** 

The acceptance of [all the ducfes] laid ^ovm in both tlie 
Book of God and the sunna of the Apostle means the ac- 
ceptance of each one as imposed by God, despite the diSertng 
reasons for the acceptance of what He permitted or proliibfted, 
commanded, or punished in various ways as He pleased, glori- 
fied be His praise. For He said " He will not be questioned 
about what He does, but they will be questioned " [Q. XXI. 23]. ^jj 



" See paragraph 88, below. 
»• Singular in the Arabic text. 
" Literally: " at what time." 
*• Biilaq ed., p. 7. 
" &!e Chap. VII, below. 
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al-Baydn V 

24. Shafi'i said: *• God, Blessed and Most High, said: 

And from whatever place thou hast gone forth, turn thy face in 
the direction of the Sacred Mosque; and wherever you may be, 
turn your faces in its direction [Q. II, 145], 

Thus [God] laid down the duty that wherever men may be 
they must turn their faces in the diiredtfbn [of the Sacred 

Mosque]." 

The [use of the] term " direction " means that if the ohject 
[the Sacred Mosque] is seen, then [the prayer] in that direction 
is determined [by sight]; but if [the Mosque] is out of sight, 
the direction is determined by ijtihad (personal reasoning) — 
that is all that one is required to do. 

God said: 

It is He who has appointed for you the stars, that by them you 
may be guided through the darkness of land and sea [Q. VI, 97]. 

And He said: 

And by landmarks and by the stars Uiey miglu be guided [Q. 

Thus [God] has set landmarks [for men to be guided by] and 
erected the Sacred Mosque in whose direction they were 
ordered to turn their faces [in prayer]. Their turning in that 
direction [is determined either] by the landmarks set up by 
Him or by the reasoning powers which He implai)t^d in them 
to recognize the landmarks. All this is a clear declaration and 
a favor from Him, glorious ht His praise. 

25. And He said: 

And call in as witnesses two persons of just character from -among 
yourselves fQ. LXV, 2]. 

" Baiaq ed., p. ?i 

« Isrt 9| pajagraph !CB to the end ol paragraph 110 phlk«^ fee 
m^i^ lii^uiie they titnely explain the Uten! . incaniiiB ot th«! mtis 
•hatr, and jiha, equivalent |«t "lowacd" os "dijrectida' of tbe 

Sacted Mosque in MaMn) . 
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And He said: 

Such witnesses as you approve of [Q. II, 282]. 

[God] specified that [the person] of just character is he who 
acts in accordance with [the command to obey God]. Thus 
any one who seemed to be acting in accordance with [the 
command to obey God] was regarded as of just character, and 
any one who acted contrary [to the command to obey God] 
was reprded as ladling in just character. 

26. [God], glorified be Hiis praise, said: 

Do not kill game when you are in pilgrim sanctity; whoever of 
you kill it intentionally, there shall be compensation equal to 
what he has killed from [his] flocks, as t««l pi9R0ifl*x^|iist di^^pc- 
ter among you shall decide— an oSetrng to be delivered at .the 

Ka'ba [Q. V, 96]. 

Equal compensation in kind literally means the nearest in 
^ tU« %ody pt €b& ^me kilUM]. TM ^^mfieAxm ibl the 
Companions of the Apostle who expressed an opinion on game 
are at one that compensation should be the nearest in size 
to the body of die game. We should therefore examine the 
game killed, and whatever of the livestock is found to rciem- 
ble it in size should be paid in compensation. 

Equal compensatiOii iii Idnd for the livestock does not mean 
compensation in price save in a far-fetched interpretation. 
Of the two meanings, the literal is the more appropriate. 
This [literal meaning] is sought by ijtihad, whidi any man b7 
vitm iamJa» a decision should apply in [determining] equal 
compensation. 

27. This kind of [legal] knowledge is an example of what 
I have already discussed, [namely], tliiatt rid oWe at til shoiitd 
[give an opinion] on a specific matter by merely saying: It is 
permitted or prohibited, unless he is ceruin of [legal] knowl- 
edge, and this knowledge must be based on the Quran and 
the sunna, or [derived] from ijma* (consensus) and qifis 
(analogy) . The subject dealt with in this chapter belongs to 
analogy, on the strength of which the right direction in 
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prayer, just character, and equal compensation are to be S39 

Analogy is [the method of reasoning] through which indica- 
tions are sought from parallel precedents in the Qur'an or the 
stinna— since these are the authoritative sources of the truth— 
in determining what I have already stated such as the direction 
in prayer, just character, and equal compensation. [Analogy's] 
tonforinity [to precedent] should be based on two conditions: 

The first is that God or His Apostle have either prohibited 
a certain act'' by an [explicit] text [in the Qur'an and the 
sunna] or permitted it by an [implied] reason. If such a reason 
is found in the absence of a specific text in the Book or the 
sunna, the act should be prohibited or permitted in con- 
formity with the [implied] reason of permission or prohibition. 

[The se<iond] U that we may find a certain act analogous 
to only one aspect of a certain precedent and analogous to 
anoltver aspect of another precedent, but neither the latter 
nor ihe tistam^ pmMes » close mtxtiBgf, % a 
analogy should be applied to the closest one as 1 have stated 
[in] the example of the killing of game. 

28. Shafi'I said: There are two [categories of] viewpoints 
concerning [legal] knowledge: one of. ihKin is ijma' (agree- 
ment) and the other is ikhtilaf (disagreement) . These wtti- 
be dealt with elswhere [in this book].'* A case in point of 
our knowledge cf the ^mk of God is that the entire Book 
of God has been revealed in the Arab tongue. And [our] S40 
knowledge of the abrogating and abrogated [communications] 
of thse Rxjk of God,»* the duties it&pmid ^ ©oil} thiPSug^ 
His revelations, the ethics [of the Book], guidance and per- 
missibility [as provided in the Book]. And knowledge of the 
position in which God has placed His Prophet as it is pre- 
cisely defined in the commands of His Book and in the 
Utterances of His Prophet; and of what He meant by the isum 

•"aifil Uses thf fi»m4, tenn shay' i«fetp||>»9»tt^]it^lly, a tiling. 
»See Chaps. Xt and XV, below; and ftttSb ai-&tnm. Vol. VXI, pp. 

" For al-nisiRh al maniukh, see Chap. V, below. 
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total e^ike daths impend by Him and w&can/f they arse 
binding], whether upon all His creatures or only upon some 
o£ them, rather than others; and [the ^obligation] laid down 
by God ordering obedience to His Prophet and- recourse to 
his decision; and knowledge of the parables demonstrating 
obedience to God and indicating how to avoid disobedience 
to Him as well as how to avoid missing one's -own fortune 
and how to increase supererogatory favor [are all provided in 
the Book of God]. 

It is- the duty of those who have [legal] knowledge never to 
express an opinion unless it is based on certainty. There are 
cases where men have discussed matters relating to [legal] 
knowledge when, if only they had abstained from so doing, 
abstention would have been more appropriate and safer, I trust. 



Chapter III 



[ON LEGAL KNOWLEDGE]* 

29. Someone asked met - What is [legal] knowledge and 
how much should men know of it? 

30. Shafi'I replied: Legal knowledge is of two kinds: one 
is for the general public, and no sober and mature person 
sbtittid M igttmmt of it. 

31. He asked: For example? 

32. [Shafi'iJ replied: For example, that the daily prayers are 
five,* that mert owe it to God to fast the month of Ramadan, 
to make the pilgrimage to the [Sacred] House whenever they 
are able, and tO:[payJ the legal alms in their estate; that He 
[God] has prohibited usury,* adultery, homicide, theft, [the 
drinking of] wine, and [everything] of that sort which He has 8'*' 
obligated men to comprehend, to perform, to pay in their 
property, and to abstain from [because] He has forbidden it to 
them. 

This kind of knowledge may be found textually in the Book 

^-Tbc heading is not in Shikir't «#t|gi|„. b»t i^y ite:l!iai#ln:4ie 
«dit!dn, p. 50. This section, moved ftbia ifs plaoe {ottOwtVig the chapter 
on traditions, deals with a broad juiisprudential subject, not on tradi- 
tions as a source of the shari'a. Tlie subject matter of tiiis chapter has 
been dealt with more fully in Shafi'i's Kitdb al-Umm, Vol. VII, pp. 250- 
65; edited and published in a separate booklet by Ahmad Muhammad 
Shakir under the title JumiV al-'llm (Cairo, 1940) . 

* The opening statement, " Shafi'i said," is omitted. 
' Bi'daq ed., p. 50. 

* Biilaq ed.. p. 50. 
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of God, or may be found generally among the people of Islam. 
The public relates it from the preceding public and ascribes 
it to the Apostle of God, -nobody ever questioning its ascrip- 
tion or its binding force upon tHem. It is the kind of knowl- 
edge which admits of error neither in its narrative nor in its *3st 
interpretation; it is not permissible to question it. 

33. ke asked: What is the seconi kiM? , 

34. Shafi'I replied: It consists of the detailed duties and 
rules obligatory on men, concerning which there exists neither 
a text in the Book of God, nor fe'garding most of them, a 
sunna. Whenever a sunna exists [in this case], it is of the kind 
related by few authorities, not by the public, and is subject 
to different interpretations arrived at by analogy. 

35. He asked: Is [legal knowledge of] this kind as obliga- 
tory as the other, or is it not obligatory so that he who acquires 
such knowledge performs a supererogatory act, and he who 
neglects it faUs >mft into error? Or, is there a third kind; 8»9 
derived from a narrative (khabar) or analogy? 

36. [Shafi'i] replied: There is a third kind [of knowledge]. 

37. He asked: Will you explain it, give its source, and state 
what [portion] of it is obligatory, and on whom it is binding 
and on whom it is not binding? 

M. I^tfi^ replied: The public Is fti^afKtble kni»«i9ng 
this kind of knowledge, nor can all specialists obtain it. But 
those who do obtain it should not all neglect it. If some can 
obtain it, the othen are relieved of the dnty fdf 6bMWilri|^ it]; 
but those who do obtain it will be rewarded. 

39. He asked: Will you cite a narrative or any other rele- 
vant information as S' basis for [using] analogy? *3f 

40. [Shafi'I] replied: God has imposed the [duty of] jihad 
as laid down in His Book and uttered by His Prophet's tongue. 
Be i£fess(S»tt #e calling [of mm to iulfil] the jihad [duty]' 
as fdtloWs: 

God has bought from the believers their selves and their posses- 
sions against [the gift of] Paradise. They fight in tlie way of God; 

* For the legal meaning of jih3d. see M. Khadduri, War and Peace in 
lite Law vf Atom, Q>ap. 5. 
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they kill, and are killed; that is a promise binding upon God fri 
the Torah and Gospel and the Qur"an; and who fulfils his cove- 
nant better than God? So rejoice in the bargain you have made 
with Him. Hiat is the-iiu|^tf tiiifflipb ll% 

And He said: 

Fight the polytheists toully as they fight you totally; • and know 
thai God is with the godfearing [Q. IX. 36]* 

And He saidj 

Slay flte polydie^ft^ wfaci^ver yeaHlnd them, and taHe them, and 
confine them, and lie in ambush for them everywhere. But if 
they repent and perform the prayer and pay the zakat, then set 
them hree. God is All-foigivin^ AU-compassiodate [Q. IX.. &]. 

And He said: 

Fight those who do not believe in God nor in the Last Day, vdio 
do not forbid what Cod and His Apostle have made forbidden, 
and who do not practice the religion of truth, of those who have S36l 
been pven Book, until they pxf- Ibe jlifa out of hand and 
have been huinhled [Q. IX, 29]. 

41. 'Abd al-'AzTz b, Muhammad al-Darawardi ^ told us from 
Muhammad b. 'Amr b. 'Alqama from Abu Salama [b. 'Abd 
al-Ra^man] from Abu Hurayra, who sajd that the ApSostle of 
God said: 

I shall continue to fight the unbelievers until they say: ' There 
is no god but God,' if they make this pronouncement they shall 
be secured their blood and property, unless taken for its price, 
and their reward shall be given by God.* 

And God, gloriiied be His praise, said: 

O bdievers, what is the mattor with you, dat when it is said to 

* Bell's substitution of the word " continuously " is fitting in this com- 
munication, but it alten the literal meaning of the text, See Ridhanl 
IBell. The Quran. Vol. I, p. 178. 

'BfiKq ed.. p. 50. 

■See Abfl Dawud, Sunan (Cairo, 1935) , Vol. Ill, p. 44. 
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you: ' Go forth in the way of God,' you sink down to the ground?. 
Are you so content with this present life as to neglect the Here- 
after? The enjoyment of this life is little in comparison with the 
Hereafter. If you do not go forth, He will .inflict upon you a 
painful punishment, and instead of you He will substitute anotlier 
people; and you will not hurt Him at all, for God is powerful 
««er everything [Q. IX, S8-39]. 

Gas ftmh, l!ght and heavyl Struggle in God's way With your 
possessions and yourselvesl That is better for you, did yoa but tj^ 
know [Q. IX, 41]. 

42. [Shafi'i] said: These communications mean that the 
jihad, and rising up in arms in particular, is obligatory for 
all able-bodied [believers], exempting no one, just as prayer, 
pilgrimage and [payment of] alms are performed, and no 
person is permitted to perform the duty for another, sine? 
performance by one will not fulfil the duty for another. 

They may also mean that the duty of [jihad] is a collective 
(kifaya) duty different from that of prayer: Those who per- 
i&m It iti Che war against the poly^ists will fulfil the duty 
and receive the supererogatory merit, thereby preventing those ^* 
who have stayed behind from falling into error. 

But Ood hm- mm- pmt iw3- Isks^ries of men] on an 
equal footing, for He said: 

Such believers who sit at home- unless they have an injury- 
are not the equals of those who fight in the path of God with 
&e1# ^jG^scisitf^flt^d ^^ir selves. God has gtv^ |ttecedenoe to gjg 
those who fight with their possessions and their selves over those 
who sit at home. God has promistd the best of things to both, 
and He has preferred those who fight over those who sit at home 
by [granting them] a mighty reward [Q. IV, 97]. 

The literal meaning of this cprotnunication is that the duty 
is obligatory on all men.' 

*C£. Bulaq ed., p. 51, which incorporates this statement with the 
question of the interlocutpr. See saiikir's comment in the RUSla, p. S64, 
n. 2. 
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43. He asked: Where is the proof for your opinion that if 
some people perform the duty, the others would be relieved 
of punishment? 

44. jlliift'!] said: It is in the communication [that I hav« 
just dted]. 

45. He asked: In what part of it? 

46. [Shafi'i] replied: God said: "Yei to each God has 
piomised thi ^ssmM 

Thus God has promised " the best of things " for those who 
stayed behind and could not go to the jihad, although he 
clearly specified his preference for those who went to the 
jihad over those who stayed at home. If those who stayed at 
home were in error, while others were fighting, they would be 
committing a sin, unless ^Sbd forgives them, rather than 

47. He asked: Is there any other [proof]? 

48. [Shafi'i] replied: Yes, God said: 

It is not for the believers to ^ forth aU together, but why should 
not a party of every section of (hem go totHk, to Iti^iQime learned 
in religion, and to warn their people when, they return to them, 
perhaps they will beware [Q. IX, 123]. 

[When] the Apostle went to battle he was accompanied by 
some of his companions while others stayed at home; lor *A1I 
b. Abi Talib stayed at home during the battle of Tabuk. Nor 
did God ordain that all Muslims were under obligation to go 
tt) battle, for He said: " Why should not a party of every 
section of them go forth? " So He made it known that going 
into battle was obligatory on some, not on all, [just] as knowl' 
edge of the law is not obligatory on all but on some, save tfae 
fundamental duties v^hich diould b<! known to all men. But 
Cod knows best. 

49. Shah'i said: " In like manner are other duties," the 
hil&lraent of which is intended to be collective; wherever 



■*BtUiqed., p. 51. 
"Singnlax in Uw AnWc text 
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they are performed by some Muslims collectively, those who 
do iiot perform them will not fall in error. 

If all men failed to perform the duty so that no able-bodied 
man went forth to battle, all, I am afraid, would fall into 
error (although I am certain that this would never happen) 
in accordant with [God's] saying: 

If you do not go forth, tie mtt infikt tijpon you a painful punish- 
ment [Q. IX, 39], 

50. He asked: What is the meaning [of this communication]? 

51. [Shafi'i] replied: It means" that it is not permissible 
that all men shoidd fail 56® *' go forth"; but that if some go 
forth, so that a sufficient number fulfils [the collective duty], 
the others do not fall into error, because the going forth by 
some would fulfil the [duty pfj * going forth.* 

52. He asked: Are there examples other than the jihad? 

53. [Shafi'i] replied: [Yes, such as] the funeral and burial 
ptayafsi the paffdriwance of which ^MM itm neg^ectedj 
but men are not all under the obligation to attend to their 
performance, for those who jierform them will relieve those sm 
who do not from falling into error.- 

In tlie same [category falls the duty to] reply to a-saliitation. 
For God said: 

When jWfti a«^iSe*td with a p^eetinj^ rcsjpond wJtli a better one, 
i or return h. Vferily tJod keeps acecmnt ol every thing. [Q. IV, 88]. 

The Apostle of God said: 

He who is standing shall greet him who is sitting. I£ [only] one 
replies; to greeting, he woukl fulfd [the duty] on behalf of the 
others.i's*jR \ « 

These are merely intended to mean that a reply must be 
made. So the response of the few fulfils the diity tor all who 
are obligated to reply, for the [collective] response is sufiicient, 

*' Literally: " The indication in it." ' - ^' 
"Mrilik, al-Miiwatta\ cd. M. F. 'Abd al-B3qT {Cairo, 1051), •Vol. U, 
p. 959; Abu Dawud, Vol. IV, p. 351. t * Ui f *' 
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So far as 1 have been informed, the Muslims have continued 
to act as I have slated, from the time of the Prophet to the 
present. Only a few men must know the law, attend the 
Qpil^eral service, perform the jihltl AM msp&M. m ^ie&A£^, 
y,^lle others are exempt. So those who know the law, perform SS5* . 
^ jihad, attend the funeral service, and respond to a greeting 
will be reiitfarded, while others do not iall iiiio error' since a 
jjiigcient number fulfil, ihe [collective] duty. a si 
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Chapter IV 



[ON THE BOOK OF GOD] 



[Arabic Character of the Qur'dn] * 

54. One of them said: There are in the Qur'an Arabic 
and foreign |[«mfidls|. 

55. Shafi'I rephed: * The Qur'an indicates that there is no 
portion in the Book of God that is not in the Arab tongue. 
Hie who expressed such an opinion [concerning foreign words 
in the Qur'an] may have found some [men] who accepted it 
by [sheer] submission (taqlid) ' to his authority, leaving tlie 
matter of proof up to him and to those who iiave disagreed 
with Mtn. Iloivev<^, by me^ submission they have n^lectcd 
[their duty]; God forgiveth them and us.* But, perhaps, he 
who cxpressctl the opinion tliat there are in the Qur'an [words] 
which are note if the Anibti^l^ieMtn^hiiKO^aitiAim^w^ 
by others-mc.Tiit that there aiS ^icjruiin particular [words] 
which are not i nderstood by some Arabs. 

Of all tongu( s, that of the Arab^ is the richest and the most 
extensible in vocabulary. Do we know any man except a 

> This fcctioti dinstitiucs the latter }>ae( «{ chapter on al'bay&n. 
Cf; Shikir'j cd.. paragia^ 

*Bulaq cd., p. 8. ' 

•Literally: " imiutitoai.* 3!^^ jir^id-it ttsed-« thc-oppaiiie of fjtihad 
or the exercise of pcnonal TCiisoiting. 

' For Shafi'i's warning agaiiL-t iai|li(I, see Mutant's Mukltiafar (margin 
of the Kitiib al-Vmm, Vol. I. p. 2) . 
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privet who apprehended all of it? However, no portion of 
it escapes everyone, so that there is always someone who 
knows it- Knowledge [of flifs tongue] to ttie^abs is lile the 
Itnmirledge of the sunna to the jurisu (fuqahS^i W/t htimf 
of no one who possesses a knowledge of all the sunna without 
missing a portion of it. So if the knowledge of all the scholars 
is gathered together, the entire sunna would be known. [How- 8« 
ever], if 'he knowledge of each scholar is taken separately, 
each might be found lacking in some portion of it, yet what 
each raay tael^ 4an be fb'aiid among the others. 

They [the scholars] may be divided, into various classes: 
Those who possess-the greater portion [of the sunna], although 
they may have lacked some of it, and othors who know less 
than the others. The little of the sutlna which may not be 
known to [the scholar] who possesses the greater part of it is 
not etidencis that knowledge of it shomi be sought from 
[scholars of] another class, but that what is lacking should 
rather be sought from among his colleagues [of the same 
class] until the entire sunna of the beloved Prophet* is 
gathered by each scholar separately. They [the scholars] vary 
as to the of their comprehension [of the sunna]. S43 

In lilf'* manner is the [knowledge concerning the] tongue 
of the Arabs by the scholars • and the public: No part of it 
will be missed by them all, nor should it be sought from other 
[people]; for no one can learn [this tongue] save he who has 
leariteit 'U. 'ittrnk fdie iitttlNIi fi)£i>^ can anyotie be m flnent [in 
this tongue] as they unless he has followed them in the'way 
they learned it. He who has learned it from them should be 
re^rded as one i«f Htfe^ pisiple of that tongue. 

Those who have adopted [tongues] other [than the Arabic], 
have done so because they have neglected [this tonguej; if 
they return to it, they will belong to its people. 

Knowledge of the [Arabic] tongue is more widely spread 
among the majority of Arabs than knowledge of the sunna 
among the scholars.* 

'Literally: " Whom I love more than my tufaer and ttiotliec^" 
* al-Khas3a literally means the few, i. e. the tcbolars. 
' Baiaq ed., " Among the majority of the scholars," p. S. 
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56. If someone says: May we not find some foreigners who 
[are capable of] uttering some [words] in the Arab tongue? 

This may be explained, as I have said, by the possibility of 
learning them from [the Arabs]; otherwise * none tould [possi- 
bly] utter more than a few [words]. And he who has uttered 
a few [woMi] imXL be [^gsirded as] beloil^rtag te» 11^ Arabs, 

But we do not deny that [there may exist] in foreign tongues 
certain words, whether acquired or transmitted, which may 
be similar to those of the Arab tongue, just as some words in 
one foreign tongue may be similar to those in others, although 
these [tongues are spoken inj sej^arate countries and are dif- 
fterifitii'aitd ttni^laiji^ to ^ amithier de^le the siiflHaffty fn 
some of the words. 

57. Someone may ask: What is the proof that the Book of 
God was [communicated] in a pure Arab tongue, unmixed 
with others? 

58: [Shafi'I replied]: The proof is [to be found} in the Book 
of God [itself], for God said: 

We never sent any messenger save witli the tongue of his people 
(Q. XIV, 4]. 

59. But if someone says: [Each of] the messengers before 
Muhammad was sent to his own people, while Muhammad 
was' sent to all mankind. This may either mean that [Mu- 
hammad] was sent with the tongue of his people and that all 
others must learn his tongue— or whatever they can learn of 
it— or that Muhammad was sent with the tongues of all [man- 
kind]. Is there any evidence that he was sent with the tongue 
of his own people raiher than with foreign tongttli? 

60. Shafi'i replied: ' Since tongues vary so much that dif- 
ferent [people] cannot understand one another, some must 
adopt the language of the others. And ft^ttreact must be 
given to the tongue which others adopt. 

The people who are fit tcreceive such a preference. are those 

' Literally: " Fof Mt % were not of those yFi^ Jjiamcd il from than." 
• BuUq cd.. p. 9i ShiB'i's reply begins whh jtw iiatement: " The evi- 
dence lor it is to be found in the Book, of God.'* 
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whose tongue is their l*rophet's towgue. It is not permissible— 
but God knows best— for the people of [the Prophet's] tongue 
to become the followers of peoples whose tongues are other 
tlian that [of the Prophet] even in a single letter; but rather 
all other tongues should SsBmi ftfe iEBHgttCj acfi€ Ml' ftie '^^^I«s 
of earlier religions should follow his religion. For God has 
declared this in more than one communication of His Book. 

Verilf it B ttinf re'vclation of the Lotd of the vrarlds, brought 
down by the Faithful Spirit, upon thy heart, that thou mayest be 
o[ those who warn, in a clear Arabic tongue [Q. XXVI, 192-195]. 

And He said: 

Thus have We sent it down as an Arabic Law [Q. XIII, 37]. 
And He said: 

And so We have revealed to thee an Arabic Qur'an in order that 
thou mayest warn the Moth» of the Towrw and the people of its 
vicinity [Q. XLII, 5]. 

And He said: 

Hi* MIra " 

By the clear Book ^ 

Behold, We have made it an Arabic <Qyaf&n, perchance ye will 
understand [Q. XLIII, 1-2]. 

And He said: 

An Arabic Qur'an with no crookedness in it, perchance they will 
be Godfearing [Q. XXXIX. 29]. 

61. Shafi'i said: Thus [God] has given evidence in each of 
tfiM! ffeff^ing^ omiEiaMiicaEticriis' ttkat '^bok is Arabic^ and 
He confirmed this by His disavo^/al— glorified be His praise— 
of any other tongue than the Arab tongue in two [further] 
commum'cattoiEis of His 

[Godji the Blessed and Most High, $aid: 

" These are some of the obscuR; letteri that are found at the bieginning 
of certain QunuUc chapters. 
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We knoTy well that they say: ' It is only a human being who 
teaches him '; the tongue of him they hint at is foreign, but this 
is a dear Arabic tQUgoe 

And He said: r 

If We had tmik k a t(^l^ <^mf<3itt> tb«^ ivjaiiad have said: Why 
are not its communications made diitiodl? What, foreign and 
Arabic [Q. XLI, 44]? 

62. Shafi'I said: He [God] has made us cognizant of the 

with ivMltii 'He has favored us. For pe &M: 

There has come to you a messenger from among yourselves, 
grievous to him is your suifering, watchful he is over you, and 347 
with the believers, he is gentle and cosipaaiQiiate [Q. IX, 129]. 

And He said: 

II is He who has raised up amaag the nntulored' jwo^fe a mes- 
senger from among them to recite to them His signs, and to 
purify them, and to teach them the Book and the Wisdom, 
though (hey were hitherto in manif^t error [Q. liXII, 2]. 

Among those favors which [God] made His Prophet cog- 
nizant of, is what He said [to him]: 

It is assuredly a reminder to thee and tiiy people [Q. XLIII, 43]. 

Thus [God] has favored the [Prophet's] people by asso- 
ciating their name with his name in His Book. 
And He said: 

And warn thy dan, thy nearest kin [Q. XXVI, 214]. 
And He said: 

In order that thou inayest warn the Mother of the Towns and 
those around it [Q. XLII, 5]. 

The Mother of the Towns is Makka,^* the city [of the 

Bulaq ed; p. 9. 

" All Muslim commentators are agreed that the Mother ot Towns is 
Makka. Richard Bell, however, suggests that it is probably Madina. See 
llidiard Ben, Tte (lufSn. VoL 11, p. 484, p. S. 
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prophet] and of His people. Thus [God] mentioned them in 
His Book as a special [peoplej and included them among those 
who were warned as a whole, and deaeed that they were to 
Ije warned in their Arabic tongue— the tongue of the [Prophet's] 
people in particular. 

It is obligatory upon every Muslim to learn the Arab tongue 
to the utmost of his power in order [to be able] to profess 
through it that " there is no God at all but God and Muham- 
mad is His servant and Apostle," and to- recite in it [i. e., the 
Arabia toiipe] 1M& Bo^k d€ IQiod, and to mum jft nieitiloJtinf 
what is incumbent upon him, the takblr," and what is com- 
manded, the tasbih,^* the tashahhud^* and others. 

Whatever is si^MtimsA M the hngaige which God made to 
be the language of him [Muhammad] by whom He sealed 
His prophethood and by whom He revealed the last of His 
Books— is for his [man's] welfare, just as it is his [duty] to 
learn [how] to pray and recite the dhikr " in it, to visit the 
[Sacred] House " and perform its duties, to turn [in prayer] 
m tfie direction to which he should turn,** and to hi a fol- 
lower [in the performance] of the duties imposed upon him or 
recommended to him, [rather] than to be followed. 

63. Shafi'I said: ^° [The reason] I began to explain why the 
Qur'an was communicated in the Arab tongue rather than in 
another, is that no one who understands clearly the total 
meanings of the [legal] knowledge of the Book of God would 
be ignorant of the extensi^enesf oi ^t tongue and ei the 
various meanings [of its words] to be found [just as] there 
are various words for a certain meaning. Doubts which occur 

" Calling " God is greatest," 

»• •■ God be praised." 
The Tccita) «f the salutation and the foraiila t^t jpipfession ot 
the faith: " There is no god at all but God and l^io^ntiDad ii die 
Apostle of God." 

**The dhikr is the recital of the ptaise and gloriiicition of God and 
of his icemoteness from every impurity or imperfection. See Lane, Lmtieon, 

al-Ka'ba. See paragraph 14, above. 
*'I.e., facing the Sacred Mosque in prayer (al-Qibla). 
" SftUq ed.. p. 9, 
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to one who is ignorant of [the Arab tongue] will disappear 
Irom him who knows it. 

Calling the attention of the public to the fact that the 
Qtiffiil Mtas cornmunicated in the Arab tcmgtie in particular 
is [a sincere piece of] advice to [all] Muslims. This advice is 
a duty imposed upon them which must not be put aside and 
is the aLt&itiiiieril of a supcTerogatorf met o{ gtHidWe^ which 
no one will neglect except him who makes himself foolish and 
who abandons the field of good fortune. Included in faithful- 
ness is that the truth shall be explained to them. Both the 
fulfilment of what is right and faithfulness to the Muslims are 
[embodied in our obligation of] obedience to God. And 
obedience to God embraces all good. 

64. Shafi'i said: ^' Sulyan b. 'Uyayna told us from Ziyad b. 
•Ilaqa; who said: I have heard Jarlr b. 'Abd-AUah saying: " 1 
have paid homage to the Prophet that [I will be] faithful to 
every Muslim." ** 

Ibn 'Uyayna [also] told us from Suhayl b. AbT Salih from 
"Ata* b. Yazld [al-LaythI] from Tamim al-Dari, that the Prophet 
said: " Relijg^twi is Mthfuhiiss,** repeated three times. " To 
whom? " the Prophet was asked.'' " To God, to His Rook, to 
His Prophet and to all the Muslims, their leaders and their 
public,** he replied." 

65. Shafi'i said: God has addressed His Book to the Arabs sji 
in their tongue in accordance with the meanings known to 
tfiem. Indufled [in the words] "in aesidfeifice wtdi the 
meanings they know " was the extettsf^^^iii^ of their tongue. 

It vis [God's] divine disposition to express something, part 
of which is literally general which is intended to be obviously 

" Al-Haqq is what is right or the truth in terms of law and religion. 
See JurjanT, p. 61; al-Muttarrazi, Vol. I, p. 13^; and " HaV^/' in Shorter 

Encyclopaedia of Islam, pp. 126-27. 
" Bulaq ed., p. 9. 

" Muslim, Schih (Cairo, 1S47-49/I929-30) , Vol. 11. pp. 36-39; Abu Dawfid, 
Vol. IV, p. 286. 
"Bulaq ed., p. 9. 

" Bukhari, Vol. I, p. 23; Muslim, Vol. II, pp. 36-39; Abu Dawud, Vol. 
IV, p. 286; Ibn I^anbal, al Musnad, ed. .'\hmad Muhammad Shakir (Cairo, 
1956} . Vol. IS, pp. 99-100. 
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general with the first part [of the phrase] not needing the 
secoA^v (Ibiaetyi^ *^Bl€Taliy general ** means that fttecon- 
cept of] the particular is included in the general; that is 
indicated by some [of the words] expressed. Also "literally 
general " means [only] what is particular, with the word 89 
literally recognized in its context to mean what is not literally 
so. Knowled,ge of all of this is to be found either in the begin- 
ning of what is said or in the middle or at the end. 

[The Arabs] may begin the subject of a speech whose first 
word makes the last clear; and they may begin a speech whose 
last word makes the first clear. And they may speak about 
[a certain] subject, in which they indicate the meaning— just 
as gestures indicate— without clarifying it with words. To them 
this [kind of speech] is of the highest order which only their 
learned findev^tid, itot iStiiM'wko zm tml^imed. They [also] 
call [a certain] object by several naitteSj and one word may 
have several meanings. 

All tfiese [categories of] meanings which I have discussed, 
are known to the scholars, although the things they know may 852 
vary: [some] having knowledge of some quite well, while others 
are ignorant of that part ot ths [Arab] tongue^fn vftti&i the 
Book of God was communicated and the sunna uttered— are 
unfamiliar with them. Whoever undertakes, therefore, to 
speak in the language they [the Arabs] know, undertakes sbme- 
iMt% part of which he does not know. And i^oeiKer was in 
error without excuse whenever he spoke about something of 
which his knowledge did not embrace the difference between 
What was wiBMjg and right.** 

'^^nqe Qur'in contains quite a few fc>{Cig^ words, the questioii 
}|»«(«in bisetl l^lsi^ «llR(lieK.t^^ de IW lllKlil% the Arabic character 
whkh llie Qitfah sfreiSa. Tliert aie two schools Of thought concerning 
this question. The_ early school,' whose best exponents were Ibn 'Abbas 
(d. 68/687) , leading authority in Makka, and Shafi'i, argued that although 
the Arabic language was rich in its vocabulary, it was bound to have 
certain words in common with other languages, A later school of thought 
maintained that foreign words had been adopted by the Arabs in an 
early age, before the Qur'an was communicated, and had become an 
integral part of the Arabic language. Thus when the Qur'an was revealed 
in " (he Arabic language," those words had rilrcady been Arahicizcd. 
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General Declaration of the Book 
Intended to be General in 
Which the Particular Is Included 

66. Shafil said: » God, Blessed and Most said: 
God U ike creator of eve|^fKi^» aotl He ot <^«3fi3)i^ & a 



guardiaa [Q. KXXIK^ 6S]. 
And [God]^ BlesKd and Most High, sintt 

It is Cod who Ix^tth created the heavens and the «uth [Q, XIV, 



And He said: 

There is not a living creature " in tiie earth but God is responsi- 
ble for its sastenance [Q. XI, 8]. 

These are exaitfplis @£ general declarations in which no 
particular is included. 

67. Shah'I said: Everything, including the heaven and the 
earth, thifi|^ htl^ii^ living spirit, trees and the lilES— God has 
created ihem all. And God is responsible for the sustenance 
of every living creature and He knows its lodging place and 
its repository." 

And God said: 

it is not for the people of Madina or for the Beduin round about 
them to tarry behind the Apostle of God or to prefer their own 
lives to his [Q. IX, Itl]. 

Al-Shatibi (d. 790/1388) argues that tlli^ is m ^liestibn that the Qur'Sn 
contains foreign words but that, generally speaking, the Book was com- 
municated in the Arabic language and that it cannot be understood save 
in the way the Arabic language is understood. See al^Shatibl^ Vt4. I, pp. 
64-66; al-Ghazzili, Vol. I, p. 68; ai-Suyiiti, al-Itqdn Ft Ulim al-Qur'Mn 
(Cairo. 1370/1951), Vol. I, pp. 135-40; and Atthnr Jeffisy, fowl^gn Vo- 
cabulary of the Qur'an (Baroda, 1938) . 
" Bulaq ed., p. 10. 

*' Dabba, incorrectly rendered as beast, is any living creature including 
man (Cf. Richard Bell, The QuTSn, Vol. I, p; 205>. 
*• A citation from Q. XI, 8. 
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The meaning Mplied in this communication is Me titie 
previous one; it specifies tliose men who [take part] in the 
jihad, whether they are able to fulfil the jihad [duty] or not. 
and that none should pul liilKlielf before the Prophet. There 
is in this conamunication a general as well as $ particular 
[declaration]. 

And [Gk>d] said: 

And tlst nitiiu n^tttten and chiMxen^who say: Our- 

tflidi take us out of this ci^ «t wsae^^ing people [Q. IV, 77]. 8J4 

In the same [eatery] falls God's saying: 

So . . ■ until when the two of them came to the people of a city, 
they asked the people for food, but they refused to receive them 
hospitahly [Q. XVIU, ?€]. 

There is an indication in this communication that not all 
the people of the town were asked for food. So this com- 
munication has the same meaning [as the preceding one]. 

MdriBcr«iri iteeie %i it ^ well as in [iie eommoillisitito 
concerning] the "city of wrongdoing people," a particular 
[declaration], since not all the people of the town were wrong- 
doing; there lived among them Muslims [too], but they ivere 
a few among many others. 

There are [several] other examples in the Qur'an, but these 
3tt iUllicient, I trust; and dio'e are examples in the stuina 
cited in their ptoper places [of this book]. S5S 

r 

The Explidt General Declaration of the Book 
InJ^fiieH the General und the PArtimhr 
'Are Included 

68. Shafi'i said: " God, Blessed and Most High, said: 

O ye people, Wc have created you male and female and inade 
you peoples and tribes, that you may lantm me ms&Kt, Verily, 

"BaUqetL. p. 10. 
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the noblest among you in the sight of God is the most godfearing 
of you [Q, XUX, 13]. v 

And [God], Ble^siil, 'Im^ WMi High, said: * 

O ye who have believed, fiisting is prescribed for you as it was 
for those before you; perhaps you will be godfearing. A certain 
number of days; but if any of you be sick or on a journey, then 
a number of ocher days [Q- t79-fiO}- 

And He said: , n - 

, ft 

Vaily tfai Wt^^'Ws G^ip for the believers a thing pi^^bed 
for stated times [Q. JV, 104].v > yj* 

69. [Shafi*i] said: It is evident from the Book of God that 
general and particular {^declarations] are included in the two 
[foregoing] comfftui3S^s^iEHi3i- •■ * * ' 

As to*the general, it is in God's saying: ^ ^8ss 

We have created you male and female and made you peoples and 
tribes, that you may know one another [Q, XLIX, 13]. 

Foi all souls addressed by this communication, whether in 
the time of the Prophet or before or after him, were created 
male or lemM si|^4 [madie} fgQptei and fcilies. 

TJhe particular may bfe found ijn God's spying: 

The noblest among you in the sight qf God is the most God- 
fearing [Q. XLIX, 13]. 

For fear of God is obligatory on [the person] who can com- 
prehend it and who btlortgs to those wh6 are mature of the 
descendants of Adam, excluding the beasts, the lunatics and 
children who have not yet come of age, including those who 
can comprehend .what fear of God means; 

No one should be regarded as god-fearing— or not god- bio 
faring— unless he is capable of comprehending [its meaning] 
and Ibelongs to [the class of] God-fearing people; if he acts 
contrary to it, he belon|^ til another class. The Book as well 
as the sunna hear witness ;to wiiat* I l\ave: discussed. For the 
Prophet »aid: >* * 
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No obligation is imposed on three: the one asleep, until he 
awakes; the' child,' until tie comes oi age; and the lunatic, until 

he recovers.'" I 3V 

i 

Divine legislation concerning fasting and prayer belongs to 
the same [category]: They are obligatory upon the DOatCice and 
the saiie— excluding those who are not mature or who are 
mature but insane— and menstruant' women during the period 
of menstruation. 

The Explicit General Declaration of the 
Booh Intended To Be All Particular 



70. Shim ^id: ^ ©od. Sfess^ ted IIM; High, jgtWS 

Those to whom the people said: 'The people [i. e., the eneili^^ 
have gathered against you, so be afraid of them.' But it increase 
them in faith, and they said: ' It is on God tliat vwe count, and a SSB 
good guardian is He ' [Q. Ill, 167]. 

71. Shafi'i said: Since there were with the Apostle people 
other than those who gathered against them [i; e.. his people], 
and those who informed [his people] were people other than 
those who gathered or were with him— these [also] were certain 
people— the evidence! of the Qur'an^^ is, therefore, clear from 
what I have; Sfett^ that fthe gathered for them 
certain people, excluding others. 

[Legal] knotwiedge conveys certamiy that the whole people 
did not gather against them, nor inform them, nor were they 
[i. e., the informed] the whole of the people.^ 

Since the^ term " people " may either be applied to [a inini- 
muin of] three persews m to ^& ^#plfe or to <aitf nmmber ass 
hetwfeeft three and' all, it is correct in lite Arab tongiie to say 

^"This tradition was transmitted on the authority of 'A'isha and 'All. 
For the iransniissioh from 'A'isha, see Abu Dawud, Vol. IV, pp. 140-41; 
and for the transmision from-'AK, see Ibn Hanbal, Vol. II, pp. 188, 197i 
279. 335, 348-49. ' 
Biiiaq ed., p. II. 

"Bulaq ed. p 1!. 
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that "lliswi to whom the people said ".may constitute [only] 
four petsons, and that " the people who have gathered against 
you," are those who have departed, from [the battle of] U^ud « 
Yet these are not too many people [despite the fact that] 
those who gathered are different from those who gathered 
against, and those who informed are different from both. But 
^ greater ntunbcr of the people joe tit&se [w^ teoBdne^ in 
their towns who are other than those people who gathered, 
those who gathered against and those who informed. 

72. [Shafil] said: And He [God] said: 

O ye people, a parahle is coined, so listen to !ti Vtritf ^mcm to 
whom you pray, apart from God, will not create a fly, even if 
they were to join together to do it; and if a fly were to snatch 
anything fcoia them, theylrould never rescue it from him. Feeltte 
indeed are the beseecher and the besought [Q. XXII, 72]. 

The ** meaning commonly implied by this word [i. e., people] 
is genera], applying to all people. But it is clear to those learned 
in the Arab ttlHgai! that the meaning' ta]^1He^ [ha?e} Is some 
of the people, excluding others. For no other [people] were 
addressed by this communication except those who worship 
other gods than God— exaltM lee ii« m& what they say— since 
there are among them believers who are lunatics and minors 
who do not worship [other] gods than Him. 

73. [Shafi^ said: The meaning implied in this text falls in 
the same category as the foregoing one, according to those who 
are learned in the Arab tongue; but the former seems to be 
clearer to persons who are not among the learned, owing to 
several [clear] indications in it. 

74 Shafi'i said: God, Btessed atHi Mt^t High, said: 

Then .poor forth htaa where the iteople have poured forth [Q^ 
II, 195]. 

»*The people who gathered against the i- phet were the Makkans, 
who fought Muhammad at the battle of Uhud in S/625. See T»bari'i 
Tafsh, Vol. VU, pp. 404-405. For the battle of Uhud see Ibn Hishim, 
Vol. II, pp. 555-56; trans. Cuillaume, pp. 370 ff.; W. MOntgomeiy Ward, 
Muhammad at Mtdina (Oxford, 1956} , pp. 21-29. 

» " mm said " is omitted. 
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It is certain that not all the people had been present at 
'Arafa in the time of the Apostle, and that it was [only] the 
Apostle and those who had been with him were those to whojxi 
this communtt^tion was addressed. But it is correct ill ths 
Arab tongue to say: " Pour forth from where the peo|^e have 
poured forth," meaning [only] some of the people, 

75, Shaii'i suid: »• The meaning of this communication falls 
in the ssmc mtcigEfrf as the two foregoing ^ei^ att^ is so 
regarded by the Arabs. The first communication is clearer 
than the second to those who are ignorant of the Arab tongue, 
and the second is clearer to them tban the third; but to the 
Arabs there is no difference in clarity among the three, since 
the one possessing the least clarity is as adequate [for compre- 
hension] as the one that is clearest to them. For the one who 
listens wants only to comprehend the [meaning of the] saying 

of one who speaks: the least [meaning] that makes him com- aa 
prehend would be sufficient. 

76. [Shaft'! Sard]: God» glorious be His praise, iaid: 

People and stones " are its fuel [Q. II, 22]. 

The Book of God indicates that [only] some of the people 
would be the fuel, in accordance with God's saying: 

Verily those to whom the best [reward] has already [been decreed] 
by m— they iiom it will be £ar removed [Q. XKI< 101]. 



"After performing the circumambulation of the Ka'ba and,' the tal 
(course) from $afa to Marwa, the pilgrim* halt at the outl^g^jiUiiC' 
tuaries at places called 'ATa£a, Muzdatifa and MitiS. ' 

" Buiaq «L, p. U. 

" notaably brimstone (see Riduid Bell, the QuT'3in, Vcrl. fry. 5> A' 3) . 
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Category [of Declaration] the Meaning 
of Which Is Clarified by the Context 

71. S^fil said: God, Blessed and Most High, said: 

Aml-^^ &ma about ttt«! Wii^ iti'litt bordering thv «ea, wSieii 
its inhabitants transgressed the sabbath. Their fish came to them 
on the day of their sabbath, right to the shore, but on the day 
when they did not keep sabbath, they did not come to them. 
Thus were we trying them for their ungodliness [Q. VII, 163]. 

[God], glorious be His praise, has at first mentioned the 
subject concerning the town that was bordering the sea; but 
when He s^ted fhey WatAi^^issed the sabbath," He obiSoasff «^ 
meant the people of the town, since the town [itself] can 
neither transgress nor deviate from the sabbath or other bu 
[matters]. Thus by transgression [God] meant the people of 
the town whom He tried for theit- violation [of the Sabbath]. 

And He said: 

How many a town which was doing wrong have We broken up, 
and set up after it iiiioilter people. When they sensed Our power, 
there they were ham. it lanning [Q. XXI, 11-12]: 

The meaning implied in this communication falls in the 
same category as the previous one. [God] mentioned the town 
which was broken up, but when He said it was doing wrong, 
it fs «iiictent ^ai "^tose who wiiet doing wrong were only the 
people [of the town], not the houses, which [obviously] have 
nothing to do with wrongdoing. And when [God] mentioned 
the peojrfe who were established after its iSestroetion aM thtir 
sense of power of Our [i. e., God's] attack, it is [cjuite] certain 
that he who can sense [Our] power can only be a human being sfi 
who knows what pfiiMsir isi 
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Category [of Declaration] the Wording of Which 
Indicates the Implicit, not the Explicit [Meaning] 

78. Gtiiii, fitessed and Mosc H!i^> <(Mt^ ^ #yinjg of 
Josepu's brothers to their father, said: 

We testify only to wliat wc know, and against the unseen wc 
could not guard. Ask tlic town in which we have been, and the 
caravan with which we have come; verily we speak the truth 
[Q. XII, 81-82]. 

[The meaning of] this cominunication [falls in the same 
category] as the previous one, on which those learned in the 
[Arab] tongue do not disagree, that [Joseph's brothers] spoke 
to their father about a matter which touches the people of 
the town and those of the caravan, since the town and the 
caravan [by^ thetDselves]- oinnot tell what the truth was. 



General [Declaration] Which the Sunna Specifically 
Indicates Is Memt To Be ParikuUr 

79. God, glorious t>e Mb praise, said: 

And his parents each receive a sixth of what he has left, if he 
has children; but if he has no children and his heirs are his 
f aieiits, &sen Itir nwtheir lec&mi ja third; if, however, he has 
brothers, his mother receives a sixth [Q. IV, 12]. 

And He said: 

And half of wliat your wives leave belongs to you if they have 
no children; but if they have children, a fourth of what they 
have belongs to you, after any bequests may have been made or 
debts {have been paid]. ... To diem belong a fourth of what 
you leave, tf ybu have no dhildi^ttt f f have ehildreir, an etglith 
of what you leave belongs to them, after any bequests you may 
have made or debts [have* been paid]. If a man— or a woman— 
whose property is inherited has no direct heirSt^but has a brother 



104 ISLAMIC JURISPRUDENCE 

I 

or a sister, each of the two receives a sixth; if they be more than 
that, they sliare in a third, after any bequests you may have made 
or Itete l&m frafi], without ^t«jjgil^-«tiije^^^^^^ ikf mSmt 
a charge from God; vcrfly Gttd is knowing, gtadous [Q. IV. i3> 
15-16], 

Thus, [God] made it plain that fathers and wives are among 
those He iiatfi!^ ift cartels ettcaoistatteei, Che UstMi b(^% 
general; but the sunna of the Prophet indicated that this is 
intended to mean only some fathers and wives, excluding 
oth^i fffi'Ovided that ^fcte of the fathers, children atid 

wives is tlie same [i. e. Islam] and that each heir is neither a 
killer nor a slave.'* 
He tatid: 

Afti^r any bequests he may have made or debts [have been paid] 
[Q.IV, 15]. 

The Prophet made it clear that bequests must not exceed 
one third [of the deceased's estaiej, and the heirs receive the 
tWd'lthfifds; and he [also] made tt clear that debts take prece- 
dence over bequests and inheritance and that neither the be- 
quest nor the inheritance [should be distributed] until the 
creditors are [first] paid." 

Ipam if it were not for the evidence of the sunna and the 
consensus of the people, there would be no inheritance until 
after the bequest [was paid] and the bequest would not fail 
to isix precedence over the debt, or be on equal footing with 
the debt. 

81. And God said: 

When you stand up for Prayer, wash your faces and your hands 
up to the elbows, and wipe your tieads, and your feet up to the 
ankles [Q, y. 8]. 

[God], glorious be His praise, meant that the feet are in- 
tended to be washed [in tlie same manner] as the face and the 
hands. The literal meaning of this cdviflittaniicatibn is that the 

"See Tabari, Tafsir, Vol. VHI, 51®!. 
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[duty of the washing of the] feet cannot be flilfilled save by 
what fulfils [the duty of washing] the face or wiping the head. 
However, what was meant by the intshing or th6 wiping of 
the feet, was not all-but [onlyj sosde—of &ase who perform 
the [duty of] ablution." 

Since the Apostle [himself] wiped hi) iho&t and ordered 
^ig^ *Ib& wore their shoes in a state of purification to do so, 
(hC! sunna of the Apostle indicated that [the duty of] the 
washing or the wiping of the feet meant that [it was obliga- 
tory on] some of those who [perform] the duty of ablution, 
not others. 

82. God, Blessed and Most High, said: 

As for the thfetrlnale and femafe^ eitt dS their hands as a teti^b» 
tion for that with which they have charged tltemselves— a chutise- 

ment from God [Q. V, 42]. 

The Apostle decreed that " Hands should [neither be] cut 
off [for the steatfittf^ of frftits Aor the spadix of a palm tree, 
and that the hand [of the thief] should not be cut off unless 
the price of the [thing] stolen is a quarter of a dinar *^ or 
mm"** 

83. And God said: 

The fornicatress and the fornicator— scou^ eadi of theiD with a 
hundred stripes [Q. XXIV. 2]. 

And He [God], concerning slave-women, said: 

If they, having been taken under ibstn,** commit an indecency, 
they shall be subject to half the punishment to which Ihese mdet 
ihsin are 

Thus the Quratt itidicated that scourgitig with a hundred 

"76iU, Vol. X, pp. 7-81, 

*' From the Greek denarion, the gold unit of currency. A dinir wa« 
the equivalent of ten, later more, silver dirhams. 

"See Malik, Vol. U, p. 839; Abu DSwud, Vol. IV, pp. 136-37; C£. ShaBl, 
Kitab al-Umm. VoL VI, p. 118. 

" Ih;an is a term applied to a woman who abstains from what is not 
lawful or from what induces suspicion. A married woman, having a 
husband,, pcnsesses both of these significations. Sec Lane, Lexicon, p. 586. 
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Stripes is intended [onlyj for the free, not the slave-women. And 
when the Apostle stoned rather than scourged the thayyib 
adulterer, the sunna of the Prophet specified that the hundred 
stripes are [the penjilty] for the free fornicatress and forni- 
cator; and that the cuting oif of the hand of the ' thief was 
intended to be [the penalty] for one who steals [a thing] from 
a secure place ** and that the price [of the theft] should be 
[at least] a quarter of a dinar, excluding other things covered 
under the terms " theft " and " adulteiy." 
$4. God said: 

And know that if you have taken anything as a spoil, one-iifth m 
belongs £0 .6od and to the Apostle, and to the near of kin, and 
to otphans, and to the poor and to the wayfarer [Q. VIII, 42]. 

Since the Apostle [is reported to] have given the Banu bu 
Hashim and the Banti- al-Muttalib the portion of the share 
belonging to "the near of kin,"*' the sunna of the Apostle 
gave evidence that the " near of kin "—whom God made par- 
takers oi to one-fifth share— were the BanQ Hashim and -the 
Banq al-Muttalib, not others. 

Indeed the whole [tribe] of Quraysh is related [to the 
Prophet]. The [clan of the] Banu 'Abd Shams is related [to 
the Prophet] equally with the [clan of the] Banu al-Muttalib, 
for they were all the descenclants of the same father and 
mother, although some members of the Banu ai4f ttt^Bb w^^e 
distinguished by having been descendants from the Banu 
Hashim [too], in distinction from others.*' 

Since the portion of the share [belonging to the near of kin] 

**The thayyib is a woman who is not a virgin, or a woman whom a 
man hat gone into, or a woman who has become separated txom her hus- 
band in any manner (by death or divorce) . 

"I.e., the thing which is well protected, not liable to be picked up 
by people. See a traditioii to this effect in Abu Dawud, Vol. IV, p. 138. 

*'The term qurba, literally ropaning "way of approach to God," refers 
in this Quranic vene, as Shafil points out, to the Banu Hashim and- the 
Banu al-Muttaliti. Sec Baydawi, pp. 240-41. 

**For a study of the Prophet's faihily relationship with other dans, 
ice Ibn Mus'ab al^Ziibayri, KitSb Nasaff Huruph, ed. E. XJfvy'Ptovmfal 
{Caiio, 195S). 
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was not given to all who belonged to the Banil al-Mut(alib, 
e^^tudUfig^^^M^ liliilise^issset^ffilflB ^ Ban& £^«faite^#ct not 
give them a portion of the share, this indicated that they [the 
SanQ HashiriiJ obtained a special portion which others did 
not, only because of their relationship to the stock of [the 
Prophet], although they supported the Prophet— as they always 
jjid_when they entered into his pass (shi'b) Yet, God, 
glorious b«J fllis pmhi!, not specify [anything] special for »«• 
them. 

Most certainly [the clan of] the Banii Hashim belonged 
to the [tribe of] Quraysh, but none of them was given a share 
from the one-fifth on account of their descent. The Banu 
Nawfal [enjoyed] the, same [blood] relationship, although they 
were distinguished on the grounds of their descent from a 
diBerent mother; s» 

85. [Shaii'i $9tid] : God said: 

And know that if you take anything as spoil, one-fifth beloi^ 
to God and to the Apostle [Q. VIII. 42]. 

Since the Apostle decreed that the booty belongs to the 870 
slaEfOP 1» m attadii ^una ef the l%@fpfae£ ii^immS.- i^t 
the spoil, which is subject to the [deduction of the] one fifth 
share provided in the Qur'an, is diiferent from booty, provided 
that me haaty ms taken fh « hatth of attatlt, ilt dtsdnetibn 
from booty taken otherwise. But the booty taken in [fighting] 
other than an attack is subject to the one-fifth share in accord- 
Mice with the sunna, inrthe same manner as otfier spoils."* •'i 

Had it not been for the evidence of, tfciB «unna and our 
decision on the [basis of the] literal [meaning of the Qur'^Q], 
we should have been in favor of punishing everyone m '^om •'^ 
the term stealing applies-by the cutting off [6t the Itand]; and 

^•This is a reference to the counter-alliance of the clans of the Bantk 
HSshim and the Banu 'Abd al-Muttalib against the boycott of the tribe 
of Quraysh and its attempt to force the Prophet and his followen to 
abandon Islam. See Ibn Hisham, Vol. I, pp. 230-34. GuiUaume, in hii 
ttaralation of Iba KisbSm's Ufe of Mutmmmed, uses " alley " for tb.il», 
p. 159. 

'* Malik, VoL 11, pp. 454-55; Bufchari, ^ahth. ed. L. Vma (Leiderf, 
1868-1908) , Vol. II. p, 2&S; ShiTiT. Kitab fU-Vmm. Vol. IV. pp. 66^7. 
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of sccniTging every tree thayyib adulterer with a hundred 
stripes; and of giving the share of the near of kin to everyone 
related to the Prophet— which might have been extended to 
many sections of the Arabs, owing to the [Prophet's] blood 
relationship with them— and of regarding the booty subject to 
the one-fifth [rule] in the same manner as a spoil, by treating 
it like other spoils. 



Chapter V 




[ON THE OBLIGATION OF MAN 
TO ACCEPT THE AUTHORITY 
OF THE PROPHET] 

A. Declaration Concerning the Duty 

Imposed by God, as Laid Down in 
His Book, [Ordering Men] To Follow 
jthe Prophet's Sunna 

86. Shafi'I said: God has placed His Apostle— [in rela- 
tion to] His reli|;ion, His cpnu]aands and His Book— in the 
positlEin made clear by Him as a distinguishing standard of 
His religion by imposing the duty of obedience to Him as 
well as prohibiting disobedience to Him. He has made His 
meri^ evident by associating belief in His Apostle with the 
belief in Him. For God, Blessed and Most High, said: 

So believe in God and His Apostles, and do not say: "Three." 
Refrain; [it will be] better for you. God is only one God. Glory 
be to Him. His having a son is something alien to Iiim [Q. IV, stS 
169]. 

And He said: 

The believers are only those who have believed in God and His 
Aposttc, and who ««l»eii Wtdh Mm on some common affair 

do not go away until they ask hk pefmission [Q. XXIV, $2], 
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Thus [God] prescribed that the perfect beginning of the 
faith, to which all other things are subordinate, shall be the 
belief in Him and then in His Apostle. For if a person 
believes only in Him, not in His Apostle, the name o£ the 
porfeee fialtii * will never apply to him until he believes in 
His Apostle together with Him.* 

So the Apostle laid down the sunna [of reciting the Prophet's 
name together Mth &m.t of God] (or testing the faitli of every 
man [as the following tradi^citi indicates]: 

Malik b. Anas told us from Hilal b. Usima froiti 'Ata' b. 
Yasar from "Umar b. al-Hakam, who said: 

I went to the Aposde o£ God with a slave-girl and I asked htni: 
' I have t^ken aia oaldi [to free a slave]; may 1 free her? ' ' Where 
is God?' the Apostle asked her. 'In lieaven,' she answered. 
' And who am I? ' asked he. ' You are the Apostle of God,' sjj 
she answered. ' You rjaay free her,* [the Prophet] said.* 

[The transmittefV mta&. *Umar b. aMJiikjfmJ-Shafii says~ 
should read Mu'awiya b. al-Hakam, for Malik, I believe, has 
not correctly reported the name, as others did. 

87. Shafi'i said: God has imposed the duty on men to obey 
His divine isEHiamifiid^^^ns as well as the sunna of His Apos* 
lie. ¥6t He Said in Hi^ Book: 

O our Lord, raise up amongst them an Apostle, one of them- 
selves, to recite to them- Thy sig^s and to teach them the Book 
ahi ft^itom and to pxify them. Verily Thou art AU-n(%ht^ sw 
All-wise [Q. II. 125], 

And J3s, glorious be His praise, said: 

And also we have sent among you an Apostle, one of yourselves, 
to recite to you our signs, and purify you, to teach you the Book 
and the Wisdom, and to teach you what you did not know [Q. 
n, 146]. 

^ I.e., Istam. 

»Cf. Tabarl, Tafstr. Vol. IX. jpfu 422-83;.Bay#Wl, pp. 1S7.88. ATi^lS. 
» una.. Vol. H. pp. 776-77. 
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And He miSs 

God hmxsmd a ■hv6t upon the believers when He i-aiked ap 
amongst them an Apostle, one of themselves, to recite His signs 
to them, to purify them and Co teach them the Book, altliougb 
they had formerly been in manifest error [Q. Hi, X58]. 

And He;, glorious be His patt$i^ ia^l 

It is He who has raised up an Apostle among the untutored 
people, one of their number to recite to them His signs, to purify 
-them, and to teach them the Book and the Wisdom, though 
tormetlf they had been in sianifcst error [Q. LXil, 2]. 

But remember the goodness which God has shown yotr and how 
mucli of the Book and the Wisdom He has sent down to you to 
admonish you thereby [Q. II, 231]. 

And He said: 

God has sent down to thee the Book and tlic Wisdom, and has 
taught thee what thou did not know before; 1^ boun^ lOl'^od 
towards thee is ever great [Q* IV, 113]. 

And He said: 

Ami toM -to ^inliid' ihe $^ps vi:<t$B^ %nd Wis^-qm whi^ ^ 
recited in your houses; verily God is gentle, well<in(ormcd [Q. S77 
XXXIII. 34]. 

So God mentioned His Book— wliich is the Qur'an— and 
Wisdom, aitd I leftW heiKf«l^ thitt those -wlm aee lestrnted in the 
Qur'an— whom I approve— hold that Wisdom is the sunna of B13 
the Apostle of God. This is like what [God Himself] said; 
yat Tim&m best) for the ^tir^ 1^ ttietitioned ^^t], 
followed by Wisdom; [then] God mentioned His favor to 
mankind by teaching them the Qur'an and Wisdom. So it is 
not permissible for Wisflom to hi called here [anything] save 
the sunna of the Apostle of God. For [Wisdom] is closely 
linked to the Book of God, and God has .imposed the duty of 
ob^lenias e& IMs Apostle, and imposed: on men )lhe dliUga- 
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tion to obey his orders.* So it is riot permissible to regard 
a^lhing as a duty save that set forth in the Qur'an and the 
sunna of His Apostle. For [God], as we have 0"-^^] stated, 
prescribed that the belief in His Apostle shall be assotiated 
with the belief in Him. 

The sunna of the Apostle makes evident what God meant 
the mtt iof His Booker Miieatin^ Hli ^etmal w^ pax^m- 
lar [con mands]. He associated the Wisdom [embodied] in the 
sunna with his Book, but made it subordinate [to the Book]. 
M^ist God done this for any of Bis creatures save Hi$ 
A|>ostle. 

&&drs Gommand Ordering ^keMenm tm 
the Apostle Is Be0 Jj^&^igf ioMih 
Obedience to Him and Ordered Independently 

88. [Shafi'I said]: God said; 

When God and His Apostle have decreed a matter, it is not lor 
a believing man or a woman to exeri^ a choice in a itiafiter 
affecting him; whoever opposes God and His Apostle has deviated 
into manifest error [Q. XXXIII, 36]. 

And He said: 

O you who believe, obey God and obey the Apostle and those 
in authority among you. If you should quarrel about anything, 
refer it to God and the Apostle, if you believe in God and the 
Last Day. Tliat is better and fairer in the issue [Q. IV. 62]. 

Some scholars have held that " those in authority " [means] 
the commanders of the Apostle's army. That" is what more 
than one cdmmentator has tol^us. But God kfKiws best.' 

This is in accord with what [God] said, for the Arabs who 

' See paragraph 22, above. 

> Taban iK^ds that it may mean the leaden in matters vt leligion and 
law. See Tabad, TafOr, Vol. Vlil, pp. 499-504; ^y^&wl. p. IIS, 
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had been around Makka knew nothing about command, and 
[the idea of] some submitting to the command of others was 
repugnant to lliem. 

When, however, they submitted to [the authority of] the 
Apostle, they did not think that [such an authority] was fit 
to reside in any hands other than the Apostle's. 

So they were commanded to obey " those in authority "— 
the ones whom the Apostle appointed, with conditional but 
not absolute obedience, concerning their rights and duties. 
However, [God] said: " I£ you should quarrel about anything, 
rgftf it to God/' that is, in the event of d^s^peeeiawti 

89. Shafi'I said: • This [i. e., the meaning implied in the 
latter command] is, if God will, as He said about " those in 
authority," namely, that " K ym should quarrel " (but God 
knows best) , they [the people] and the commander whom they 
were ordered to obey— should " refer it to God and the Apos- 
tle " for a settlement on the basis bf what God and His Apostle 
said, if they know it. If you do not know what God's com- sea 
mands are, you should ask the Apostle, if you are able to reach 
him,'^ or any one of you who is able to do so. For this is an 
obligation concerning which there should be no disagreement, 
in asccffdaiMif with God's $a,ying: 

When God and His Apostle have decreed a cer^db: inatter. it is 
not ior a believing man or a woman to have a choice in a iaatter 
affecting him [Q. XXXIII. 36].« 

As to the disputes that happened after the Apostle's [death], 
the matter was decided in accordance with God's judgment 
[as laid down in the Qur'an] and then that of His Apostle 
[as laid down in the sunna]. But if a text were not applicable, 
the matter was decided by analogy on the strength of a prece- 
dent sought [either in the Qur'an or the sunna] in the same 
manner as I have [already] explained concerning the qibia, 

• BuUq ed, p. K. 

♦Tabari. Tafsir, Vol. VUI. pp. 504-503. 
•See Bay4awl. p. 558. 
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[witnesses of] just character, equal compensation, and what- 
&m God Im pxi^scsilm^ in parallel cases. For He ^id: 

Those who obey God and the Apostle are with the prophets and 
the veracious and the martyrs and the upright upon whom God 
has bestflwred fovor. Good, j^aflapany ai« these [Q. IV, 7l]. 

And lie said: 

Oyou who have believed, obey God and^Kis Apostle [Q. VIII, 20]. 



God's Command Ordering Obedience 
to His Apostle 

90. |lShtfi1 said]: God, gloriots l|e His praise, said: 

Verily, those who swear allegiance to thee swear allegiance really 
to God; the hand of God is above their hands. So whoever breaks 
his oath, breaks it only to his own hurt, and to him who fulfils 
what he has pledged to God, lie will ^ant a great reward [Q. 
XLVIII. 10], 

And He said: 

Whoever ob^ the Aposde has obeyed God [Q- ^^I- 

So God insmtexeil [men] that their boniage to thf Apostle 
is homage to Hi^, and their obedience [to him] is obedience 
to Him; 

And He said: 

But nol by thy Lord, they will not become believers until they 
make thee judge in their disputes and do not afterwards find 
difficulty in Tliy decisions, but surrender in full subnoission [Q. 
IV, 68]. 

This verse, we have been told, was revealed in connection 
Wjith'a laM li^pnitie 'Ntivven al'lilk^ sad another inan in 
which the Prophet gave a decision in fSvor of al-ii^ubayr. This 
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decision is a sunna laid down "by the Appstle, not a eoramand 
jn the text of the Qur'an.» 

The Qur'an indicates what I have just state^r for U th« 
decision were a Quranic decision, it shoiUd have been pre* 
jjjjbed in the text of the Book, of God. 

But it men fail to accept a decisidh based on a clear text 
of the Bdolt of God, they undoubtedly cease to be belteveiSt 
for they are rejecting a decision based on divine legislation. 
For God, Blessed and Most High, said: 

Do not put the Apostle's tailing on you for aid on the same bm 
footing amongst you as your calling on each other. God knows 
tliose of you who slip away secretly, so let those who go against SS3 
His conunand beware lest a trial befall thein. or a painftil punish' 
ment [Q. XXIV, 63]. 

And He said; 

When they are called to God and to His Apostle that be may 
judge between Ihenik lo^ a party of^ them avert diemselvea. But 

if they are in the right, they will come to him in submission. 

Is there sickness in their hearts, or are they in doubt, or do 
^ey fear i^at @6d and Mh Af^fle may act unjustly towatds 
them. Nay, but they are the evildoers. 

All that the believers said when they were called to God and 
Wi Aptis^ itm he'ni^t fudge beiii«in them was; ' We hear 
and obey.' These are the ones who prosper. 

Whoever obeys God and His Aposde, and fears God and shows 
l^^y^lhese are the ones Who akttain feUcity [Q. XXIV, 4MI]. 

Iir«]^ya b; Adam, in KilSb al-KMr&f, r^rts the iase a* IqIIows: *'Qiie 
of tbe Helfieis trim aRiong the Jiita^ ^^aA^< H al- 
ZvlNyr concerning a x^«^ M ''BUs Hi^a^ 'iijl&::-iim^^Wmph:et said: 

m^e, O Zubayr. linR t^^e & water afonp. 1^ man of the 
ftlSitt Umayya: Justlee, 6 FfOpfiet, even thou^ he is the son of your 
auntl And the face of the Prophet changed .so that the man knew that 
iifhat he had said had hurt the prophet. Then the Prophet said: O Zubayt 
Shut off the water till it reaches the height of two ankles— or he said: 
-^till it] reaches the fence— and then let the water flow. It was revealed 
[then]— or he said: recited—: " No, by thy Lord, they do not believe until 
they make thee judge in the tangles . . ." [Q. IV. 68]. Yahya b. Adam, 
Kitab al-Kharaj, ed. A. M. Shakir (Cairo. 1347/1929) . pp. 106-107; English 
translation by A. Ben Shemesh, entitled Taxation Jn Islam (Leiden, 1958) , 
p. 74. See also Tabari, Tafttr. VoL Vill, pp. 519-2S. 
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Through this communication, God instructed naen that- 
their recoilrsB to the Apostle to judge among them Is a recourse 
to God's judgment, for the Apostle is the judge among them, 
and when they accept his judgment they do so only because 
of an- obligation imposed by Gqd, 

And He iimmmt^ liim that the p^tc^hefs] judgment is 
His judgment, for his judgment is imposed, by Him and by 
His established knowledge— rendering him a man of destiny 
and assisting him % pfesSisiftgMiW from error and [worldly] 
success— and by testifying that He gaides him and causes him 
to obey His order. 

So God imposed the obligation upon His creatures to obey 
His Apostle, and He instructed them that [®&ei4iefnGe] to him 
is obedience to Hiin. 

The sum-total of what He instructed them is the duty to 
obey Him and His AposWe, and that obedience to the Apostle 
is obedience to Him. He [also] instructed them that He im- 
posed tlte duty on His Apostle to obey His order. Glorious 
be Hi$ praise. 

The Obligittim Made Clear by God to His Cfeatures 
That He Imposed upon His Apostle to Follow 
What He Revealed to Him, and What He Testified 
to of His Obeying His Commands, His Guidance, 
and That He Is the Guide of Any Who FoUoxv Him 

91. Shafil said: God, Glorious be His praise, said to His 
Prophet: 

O Prophet, fear God, and obey not the unbelievers and the hypo- 
crites. Verily God is All-khowing, All-wise. But follow what is 
revealed to thv^. p^fftfi.Aky Lord. Verily God is aware of the 
things you do [q! xkXIII, 1-2]. 
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And He said: 

Follow «{>at hm \sim fti«aM 0^ iiipai #f tmi^mm 

is no god but Hiui^iid tuis tbott awiity ircmi tbe potytiiielitf sis 

[Q. VI, loq. 

And He said: 

Tben we set diee upon an open way of the Law; therefore follow 
^ iirfia iallow not the whims o£ those who do Aot know ^ XLV. 
17]. 

So God instructed His Apostle that He has favored -him 
with His established knowledge and that he will preserve him 
from mankind, for He said: 

O thou Apostle, proclaim what is seht down to thee from thy 
I/)rd~-if thou dc at not thou hast not delivered His tSiiSi^^r-and 
God will defend tJm ftoin the p^pte [Q- % TXJ^" 

92. Shafi'i said: And [He], glorious be His praise, certi- 
fied {the Prophet's] firm belief in what He commanded him, 
atid itk0d^«^m bfia^ll tnd to witoever follows him. for 
Hiesaidi 

Thus We have revealed to thee a spirit belonging to Our affair. 
Thou didst not know what either the Book or the Faith wei«. 
But We have made it a light by which We guide \«iide««t- We 
please of Our servant*, and verily thou shalt guide unto a itiai^t 
path [Q. XLII, 52]. 

And. Hfi saidil 

Hitd i| hot been for the bounty and mercy of God toward thee, 
a party of them would have proposed to lead thee astray; but 
they lead only themselves astray; they do not hurt thee at all. 
God has sent, dpiirli to thee the Book and the Wisdom, and He SK 
Im uug^t -fhee'v^at di^ not kiiow;^ Cloid'* bounty to thee 
il ever great [Q. IV, US]. 

" See Tabari, Taftlr, VoL X, pp. 487-^ Prevteu»ly the TtepUt 
nieguasded by a few of his foUowen. 
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Thus God tteclatiedf that He commanded His Prophet to 
obey His order, and certified what he proclaimed on His 
behalf as well as what he certified for himself.^^ We {also} 
certify for him in t>T«Jcr to draw iieiT to Cofl our tw^Usif in 
Him, and we make entreaties to Him by belief in His words. 
[For]'Abd al-'AzIz [b. Muhammad al-Darawardi] told us from 
'Arar b. Abi 'Amr— the freed slave of al-Mu^alib— from al- 
MuUalib b. Hant^b that the Aposde of God said: 

i have left nofhf£% <islnieei^ftfn|; Wbi^^^^ ttais g^tt ^f«tAi 
•without giving you that order; nor have I neglected anything 
concerning which He has given you a prohibition without giving 
you that jpiofaihition,'* 

93. Shafil said: What €3dd MiS inSaAaed tis of ftt 1B& msikh 
lished knowledge and in His final and irrevocable judgment— 
a favor and a blessing from Him— is that He prevented those 
who attempted to lead ^xhe Prophet] astray, and informed him 
tliat tiley could not hurt him at all. 

In certifying that [the Prophet] guides mankind along a 
straight-forward path— the path of God— and that he delivers 
His Bies^ge and ^dibefs flis> eomnmiids'-as we have stated 
before— and in ordering obedience to him and in emphasizing 
all [of this] in the [divine] communications just cited— God 
has given evidence t^ liiariikind that should accept the 
judgment of the Apostle and obey his orders. 

94. Shaft"! said: Whatever the Apostle has decreed that is 

»»Tabaii, Tafslr, Vol. IX, pp. 199-201; BaydSwI, pp. 126-27. 

** This is the first part of a tradition, the second pait ot which Shifil 
cites in paragraph 97. In his Kitab al-Umm (Vol. VI, p. 209, margin) 
the two parts are cited as one tradition. Transmitters have related the 
tradition in a variety of wordings, hut all agree on the substance. See 
al-SuyOti. al-IdrnV al-^aghlr (Cairo, 1S52/1933), Vol. I, p. 30S. For a 
discussion on the transmission of this tradition and on al-Muttalib b. 
Hantab, Companion of the Prophet, see Shakir's edition of the Riiala, 
pp. 93- 102, note 8. This Companion should be distinguished from a 
Successor by the same name who transmitted traditions on the authority 
of 'Aisha, Abu Hurayra, and Anas b. Malik (See Ibn Hajar, al-mba 
[Cairo, 1358/1939], Vol. III. p. «4). See also J. Schachi. The Origins o/ 
Muhammadm Jurisprudence, pp. S3-54;. 
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jiot based on any [textual] command fttHdil he ha» done 
^ by God's cofliniand. So God imtructed i|s %i His saying: 

^nd verily thou wilt guide [manlund] U> a snraigtu path, the pith 
of God [Q. XLII, 52-5S1. 

For the Apostle has laid down a sunna [on matters] for 
which there is a text in the Book of God as well as for others 
concerning which there is no [specific] text. But whatever he 
laid down in the sunna God has ordered us to obey, and He 
regards [our] obedience to him as obedience to Him, and [our] 
refusal lo obey him as disobedlmee to Him for which no man 
will be forgiven; nor is an excuse for failure to obey the 8M 
Apostle's sunna possible owing to what I have already stated 
and to what the Apostle [hiranlf} has said: 

Sufyan [b. *Uyayna] told us from Salim Abu al-Nadr— a freed 
slave of 'Umar b. 'Ubayd-AUah— who heard 'Ubayd-AUah b. 
Abi RaH' relate from his father that the Aposfle baid^iigild: 

Let me find no one of you reclining on his couch,** and when 
confronted with an order of permission or prohibition from me, 
say: ' I do not know (whether this is obligatoiy or not]; we will 399 
tallow only what we find in the 9oq}l of Gad.'tR 

95. Shafi'i said: *" Hie siinnas df Apostle togeiher with eu 

the [communications of the] Book of God fall in two cate- 
gories: First, for every textual [coniraunication] in the Book 

"In both the Bulaq and ShSkir f^itions thfre is a statement following 
tbis tradition to the eifect that ShfiGi i^cplaiiied the word atrika (a couch) 
to mean « bettftea4 (sadi) ; bat this Stattmtm fi perhaps spurions, u 
ShSkir himself ituspecied, since it is wriueft ^ Qie margin of the MS^ 
possibly by one of the readers. 

"Aba Diwad. Vol. IV. p. 200. *thb tntditibn Is toittattA hj a state- 
ment, paragraph 296 (SIii)^f?a:«dition) , which reads': " Sufyftn \b. 'Uyayoa] 
said: '[This hadith] was related tome by Muhammad b. al-Munkadir.who 
transmitted it from the Prophet without citing the names of [other] 
authorities '." Such a tradition, lacking the names of other transmitters, 
is called hadith mursal. Shafil, however, seems to have depended on the 
authority of 'Ubayd-Allah b. Rafi", the son of Abu Rafi', a freed slave of 
the Prophet, who transmitted the tradition fonn his father (See Ibti 9*^, 
al-Ifaba, Vol. 1, p. 488) . ' . 

"Bulaq ed,, p. 16. / 
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the Apostle laid down [a sintikr sunna] in conformity with 
divine communication. Second, for any [ambiguous] command 
the Apostle laid down on God's behalf [a sunna] clarifying 
the meaning implied by God and specifying what [kind of] 
duty God imposed, whether general or particular, and how 
man should carry it out. In both categories (the Prophet] 
followed the Book of God. 

96. [Shafi'I] said: I know of no sdiolar v/ha 4am not Agi^ 
that the sunna of the Prophet falls in three categories, two of 
which were agreed upon unanimously. These two categories 

[oh eelriiin matters] atid differ [on others]. 

First, for whatever acts there is textual [legislation] provided %j^ 
by God in the Book, the Apostle [merely] specified clearly 
what r$ in th« text of the Book. Second, as to any [ambiguous] 
communication in the Book laid down by God, [the Prophet] 
specified the meaning implied by Him. These are tlie two 
categories on which ^0!mhmM& not disagree. 

The third fmf^ff' cdnsts^ of What the Apostle has laid 
down in the sunna and concerning which there is no text in 
the Book. 

97. Some [scholars] have said: God empowered [the 
Prophet], by virtue of the duty He imposed [on mankind] to 
obey Him and his success in obtaining [God's] approval in 
accordance with His established knowMge^ to ftro^de sunna 
[for matters] on which there is no text in the Book. Others 
said: No sunna was ever laid down [by the Prophet] unless 
thoc was a basis ^' lor lt in the Boole, stidi a» the sunna whtdi 
specified the number of prayers [each day] and [the modes of] 
their performance, based on the general duty of prayer. In 
like manner, [the Prophet] laid down tunnas dealing with «Ie 
[of property], as well as otberi. Tm God said: 

Do not oansume your pxopaty among you uselessly {Q, IV, 3S]> 

Astd He laid: 

Ood ha* permttted sale -and forbklden usi»y-[Q^II, 277]. 
"litntaJly: "Foundation," i.e., a fundamenul principle or a precedent- 
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Whatever God has provided by [way of] permission or pro- 
liibition, he has specified on God's behalf as he did in [the 
case of the duty of] prayer. 

Others said: [The Prophet] received a message from God 
(.gngrming the sunna by a command from Him. 

SM otheSi said: [The Prophet] was inspired witil att that 
he had laid down. The sunna is [divine] Wisdom inspired by 
God, and so whatever He inspired him with [constitutes] sunna. 
[For] 'Abd al-*Az^ lif lil^PKba^ ftt'Cl^ toli us &oai 
•Amr b. Abl "Amr from al-Mu|talib. who rektedl duit tlie 
Prophet said: 

The trustworthy spirit [Gabriel],, has inspired me [with the 
thought] that no soul vdll m^' ik itMtE it will receive its full 8 93 
provision. Be, therefore, moderate in your request.^* 

98. Shafi'I said: " Among the things with which [the 
Prophet] was inspired is his sunna. This [sunna] is the Wisdom 
which God mentioned [in His Book], and whatever He sent 
4mm him is a Book— the Book of ' God-^^ &me have 
been given to him as favors from God and by His will. These 
favors are either embodied in one Favor** or take different •^♦•loj 
forins. We pray Wed for pi«»tecften fmm error and success. 

In whatever form it may take, God made it clear that He 
imposed the duty of obedience to His Apostle, and has given 
none of mankind an excuse to reject aiiV order he knows to 
be the order of the Apostle of God. God has rather made 
men have need for him in [all matters of] religion and He 
has given the probf Fdr it by providing that the sunna of the 
Apostle make clear the meanings, of the duties laid down in 
His Book, so that it might be known that the sunna— whdther 
in the form specifying the meaning of God's conunands as 
provided in the text of the Book 'which they can read or in 
the form of legislation in the aosence of such a text— in either 
form represents God's command and is in [full] agreement •104 

"See note 15, above. 
" Bulaq ed., p. 16. 
" I. c., the Mesuge, 
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with that of Hi$ Apostle; both are [equally] binding in all 
circuimtaiices. This has been confinhed by the Apostle in the 
tradition of Abii Rafi' which has already been cited.^* 

99, Shafi'i said: 1 shall explain what 1 have alread.y said 
about the sunna. [whether] it specific Che Book of God Or 
provides [additional legt:ilation] for matters on which there 
is no text in the Book, such examples as may clarify the 
meaning of the subject that was discussed. 

The first one I take up will be [a discussion] on the sunna 
based on the Book of God. I shall discuss by means of istidlal 
(deductive reasoning) the sunna relating to the subject o£ 
tike nasikh (alHre^ili^]^ and the mansukh (atoit|^tj^) pas* 
sages in the Book of God. Next, [I shall] state the duties pro- 
vided in the text [of the Book] and the sunna which the 
ApmOe has laid down on the basts of the Book; the genml 
duties which the Apostle specified for its modes and its times 
of fulfillment; next, the general [commands] which were in- 
tended to be genetaf and the gmera:! [commands] which were 
intended to be particular; and [finally] the sunna [o£ the tag 
Prophet] for which there is no text in the Book. 



" See note 15, above. 
**BflUU) ed., p. 16. 
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[ON THE ABROGATION OF 
DIVINE LEGISLATION] 

The Abrogating and Abrogated [Communicationsj 



lOk). Shafi'i said: God indeed created mankind for 
whatever His established knowledge desired in creating it and 
for destiny] should he. ''Hkesm is heo x<em!eil ai 

all of His judgment, He being swift of reckoning.^ And he 
revealed to them the Book that explains everything, as a guide BU 
and & nteaj^^.* tm it H^t laid down some duties which He con- 
firmed, and others which He abrogated, as a mercy to His 
people so as to lighten their burden and to comfort them in 
addition to the favors which He had begun to bestov upon 
them. For the fulfilment [of the duties] He confirmed, He 
rewarded th<ein with Paradise and with salvation from His 
punistnneat' His msrcy has included all of them in what He 
amfirmed and what lie alnt^ated. PraiK be to Him ba His 
favors. 

101. Shafi'i said:* God has declared that He abrogated 
[SiinttUilii(^^>&i^l ^ Aer Bmk only by means of ot!»r &xm 
munications in it; that the sunna cannot abrogate [a text in] 
the Book but that it should only follow what is laid down in 

•This is a citation from Q. XIV. 61. 
•Cf. Q. XVI, 91. 
■BfiUqed.,p. 17. 

12S 
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the Book, and that the suhna is intended to explain the 
meaning of communications of general [nature] set forth [in 
the Book]. For G<xl said: 

When Our signs are recited to them as Evidences, those who do 
Oct look forward to meeting us, say: Bring a Scripture oth<er thaij 
this or change it. [You O Muhammad] say: It is not tor rafe to 
change it of ray own accord; I only follow what is revealed to me; 
verily I fear, i£ I go against my Lord, the punishment of a mighty 
day [Q. 

Thus God informed [men] '^at Me had seBttittanded His 
Prophet to obey what was communicated to him, but that He 
did not empower him to alter [the Book] of his own accord. 
For there is in His saying: '* It is not for me to alter it of my 
own accord " [Q. X, 16], an evidence for what I stated, that 
nothing can abrogate the Book of God save His Book. Since 
[God] is the originator of His [own] commands. He [alone] 
can repeal or confirm whatever M He wills— glorious be His 
praise— but no one of His creatures may do so. For He also 
said: " God repeals what He wills, or confirms; with Him is 

m mm^ m m [q. mm ^ 

Some scholars have maintained (but God knows best) that 
there is in this communication an evidence that God has em- 
powered His Apdstle to set fulfil pod-g^^f lid 
[for matters] on which He provided no c»nrautUCations in 
the Book. But God knows best.* 

It is hdd that [God's] saying: " God will repeal what He 

•The Mother of the Book is the original copy of the Qur'an which 
exists or co-exists with God in Heaven (See Baydawl, p. 334) . " The 
original of the Qur'in," says Bell, " is thought of as a book preserved in 

(the seventh) heaven in the presence of God This is assumed to be what 
is meant by the preserved tablet, lawh- mahfuz, spoken of in Q. LXXXV, 
22. Sometimes it is thought of as having been sent down to the nearest 
heaven on the night of power, lailat al-qadr, described in Q. XCVIl, so 
as to be available for revelation to the Prophet by the angel Gabriel " 

(Richard Bell, Introduction to the Qur'Sn [Edinburgh, 1953], p. S7) . 
See also 'Abd al-Qahir al-Baghdadi, Kitdb Usui al-Din (Istanbul, 1928) , 
Vol. I, pp. 106, 108; and Abu al-IJasan al-Ash'ari, al-lbana 'An Uiitl 
at-Diy&na (Hyderabad, 2nd ed., 1367/l{»i7) , pp. 19-5S. 
•CI. Bay^awi, p, 334. 
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vfillsi" means that He repeals and confirms the duties which 
*^Us. This resembles [the meaning in] the foregoing 
[statement]; but God knows best. However, the evidence 



For whatever We abrogate or cast into oblivion to forget. We 
bring a beti^ m the like of it. Knoweit thou not that Gkxt is 
pmerffil: mss mmpbmj^l IQ. XL 19Q], 

Thus God has informed men that the abrogation or the 
deferment o£ any communication cannot be made valid save 
by ano^iSr fC|tii{a!lji€] communication. For He said: 

When we substitute one communication for another— God knoweth 
best what He sendeth down— they say: 'Thou^tihanunad] art 
only a forger ' [Q. XVI. 103].« 

In like manner the sunna of the Apostle of God states: 
Nothing can abrogate it except [another] sunna of the Apostle, 
If God were to address to His Apostle [a communication] on 
a matter on which he [Muhan^mad] had provided a sunna 
different from what God had addressed to him, he [Muham- 
laad) liwuM '.jfiiiesifie a Jiinna iiet eaulMnity with yhatev^ 
God had communicated to him, so that he would make clear 
to men that he had provided a* sunna that abrogated one 
earlier or contra^f m it. This is |wttl] stated in the sunna 
[of the. Prophet], God's blessing and peace be upon him.^ 

10?. Someone may ask: The evidence that a Quranic [com- 
niunication] can abrogate another [of equal status], may be 
found in the Qur'an itself, because there is nothing at all to 
match the Qur'an; however, can you find such [an evidence] 
in the sunna [concerning its abrogation by anomef iunnal? 

103. Shafii replied: The evidence lies in my [earUer] state- s us 

' For the significance of this communication as an evidence that God 
permitted the repeal of His commands by others, see Abu Ja'far al-Nahhas. 
Kitdb al-Nasikli wa al-Mansukh (Cairo, 1323/1906) , pp. 2-3; Ibn I4azm. 
Kitdb al-Ihkam fi Usui q^l-Ahkdm (Cairo, 1345/1927), Vol. IV, p. 65. 

' For a discussion on the doctrine that the Prophet's sunna can only be 
abrogated by another sunna. see ai-Hazimi, al-l'tihar ii al-NSsikh tea 
at-MemiUfh Min al-ithar (Cairo, lS46/l9Si7) , p. 16. 



against it is in the Book of God, in which He said: 
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ment concerning God's coyimands ordering men to obey the 
order of the Apostle that the sunna was accepted [as emanating] 
from God and that he who obeys it does so by -[an ordef 
the Book of God.^ For there is no other textual order which 
God has made obligatory upon mankind save that which is in 
His BiSOk tiMd Ih tftt mntia. ®f Mh F^phec. If the sunna Is 
taken as such, that nothing else, by a human being is equal 
to it, nothing can [therefore] abrogate it save another of equal 
status. Nothija^^ eqiiari"|lo^ the iiinfta] sstve &te sunna of the 
Apostle, since God has never given to any other huH^n being 
[the power] He gave [to the Prophet]; He commanded men 
to obey him and made his orders binding upon them. Thus 
all men are his followers: He who follows shall never disobey 
what he v/as ordered to obey, and he who is under obligation 
to obey the sunna of the Apostle shall not refuse to obey it, 
for he is not empowered to abrogate any part o£ it. 

104. Someone may ask: Is it possible to assume that there 
was a transmitted sunna which was abrogated, while the abro- 
gating sunna was not transmittied? ^ 

105. [Shafi'i ^replied]: That is impossible. For how could 
the transmitted sunna be pos-sibly abrogated while the one 
which is biiidli% was abandoned? Were this permissible 
the whole sunna might be abandoned by men, for they would 
[then] say: " Perhaps it was abrogated." No duty has ever 
been abrogatfid tmless it was replaced by another. The abroga- 
tion of the qibla [i. e., prayer in the direction] of Jerusalem by 
another [in the direction] of the Ka'ba is a case in point. For sin 
whatever has been abrogated in the Book or in the sunna 
must have beea |re|>laced by] something else. 

106. Someoite may ask: Can the sunna be abrogated by the 
Qur'an? 

107. [Shafi'i] replied: If a sunna were abro^ted by the 
Qur'an, another sunna must have been laid down by the 
Prophet making clear that his earlier sunna was abrogated 
so as to demonstrate to men that an act can be abrogated only 
by something of equal status. 

■ Stt Gha|>. V, alxnre. 
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108. He may ask: Where does the evidence lie for yqui- 
opinion? 

109. ^hSM mplM]t frtii evidence fiesf in what I have 
discussed in this book in its [proper] place, where it was made 
clear that the duties imposed by God— [both] the general and 
the particular— Jwtj^&d- that [the Prophet] makes m pro* 
nouncement unless it is based on God's command. If God 
abrogates any of His commands, the Apostle would also have 
to abrogate hk lunna by another [in conformity with God's 
new command]. 

Were it permissible to hold that what the Apostle has laid 
down in the sunna was abrogated by the Qur'an and that he 
has transmitted no abrogating sunna, it would be permissible Bi7 
to hold a similar view concerning the [tradition relating to] 
the prohibition of all kinds of sale [of property], by holding 
that [the Prophet] had prohibited them bifo^ pSMj had MA 
down [the rule] that " God has permitted sale and forbidden 
usury " [Q. II, 276], The same might be held about [the tradi- 
tion concerning] the stoni^of adulterers, namely, that stoning 
may be regarded as abrogated in accordance with God's saying; 
"The fornicatress and the fornicator— scourge each one of 
them with a httndi%d stifijt>«i** fl^. i^lClV, 2] and that [the SlU 
tradition concerning] the wiping of the shoes may also be 
regarded as abrogated by the communication* of ablution. It 
would also be possible to hold that the cutting ofiE of the hand 
of the thief should not be dropped even if the iiMlMti at^fe 
were kept securely or if its value was less than a quarter of a 
dinar in view of God's saying: " The thief, male and female,, 
cut off their hstnd " [Q. V, 42], for the term " theft " is binding 
upon whomever steals, regardless of the value of the stolen 
article or of its security. It would be possible to reject all the 
f«adiitb»f of tl«e Ap<»tM h^y saying: " He did itol say thi» [er 
that]," if they were found to be not in accordance with divine 
legislation Thus it woidd be permissible to reject the sunna 
on one of two grounds: either if it weife in confottliity with 
the general principles of the Book, but its wording were 
different in certain respects from the wording [of the Book], 



r 
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or if its wording were phrased at greater length than that in 
the divine communication, although they might be different 
in some respecu. The Book of GieA and the sauna of His 
Apostle, however, provide [ample] evidence in contradiction 
of this opinion and in support of the one I have stated earlier. 

Book of God [contains] perspicuous declarations by Suj 
virtue of which blindness • will be healed. In it ako will be 
found evidence concerning the position of the Apostle in rela- 
tion to the Book of God and His religion, [the Apostle's] sub^ 
mission to God, and his clarification [of God*s wonl] on behalf 
of Him. 



The Abrogating and the Abrogated, of Which The 
Book [of God] Indicates Some and the Sunna Others 



1 10. Shafi'i said: I have heard some scholars who related 
that God had imposed a certain duty for prayer before He 
laiii down that for the gve ftafolps. For He said: 

O thou enwrapped in thy robes. 

Stay up the night, except a little^ 
Half of it, or a little less 
Or a litde more. 

And tke- ^mm P« liQUII. 

God abrogated this [duty] by another, which may be found 
in the same chapter [of the Book], and it reads as follows: 

Thy Lord knows that thou remainest up nearly two-thirdS of the 
night, or half of it, or a third of it, and a party of those With 
thee likewise, and God determines the night and the day. He 
knoweth that ye will never count it up, so He has turned towards 
you with mercy. So recite what ntaf M ici|||pft|^ai|ai |^ ot 



*I.e., ignorance. 
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the Qur'Sn; He knoweth that some of you will be tick and othen 

journeying about in the land, seeking the bounty of God, and 
others fighting in the cause of God. So recite what is convenient 
of it, and observe the Payer, and pay die alms [Q. LXXIII, SD]. 

For after God laSd ^smm His order ^ imy^'op tbe ai^c . . . 
half of it ... or a little more," He added: "Nearly two- 
thirds of the night, or half of it, or a third of it. and a party 
of tlw)Sif "*^at thee/' [merely] shortened it and «aii% **lfe, 
knows that some of you will be nek ... so tedte what is. 
convenient of it. . . 

111. Shafit said: So it is evident fircHn the Book ot God that: 
"Thou remainest up nearly two-thirdS of the night, etc. . . ." 
has been abrogated by: " So jaente what is convenient of it." 

God's saying: " So recite what is convenient of it " may mean: 
Fint, it is a confirmed duty which superseded another. 
Second, it is an abrogated duty superseded by another, just 

as it itself had superseded a previous one in accordance with 

God's ili^ilp 

And iii fbSr' idle htg^t, keep vigil a part si 1% Wt a «i»k of supere- 
ntgation for thee; it may be that thy Lord will rdie thee up to 
a laudable position [Q. XVII, 81]. 

For His saying: " And as for the night, keep vigil a part of it, 
as a work of supererogation for thee " may mean that " to 
keep vigil " is a duty in addition to diat " to redte what is 
convenient of it." 

112. [Shafi'i] said: [In such a case] it is obligatory to seek 
the evidence of the sunna for [determining] which of the two 
meanings [is valid]. The sunna of the Apostle of God, how- 
ever, has indicated that no duty other than that of the five 
payees is obligai^. We therebve hold that cidI^ the [diOiy 

of] five [prayers] is obligatory and that any earlier prayers have 8115 
been abrogated by that simna in accordance with God's saying: 
". . . keep vigil a pait of it, as a work of siipnetOgatidn for 
thee," and that this has abrogated the one [stipulated in] the 
" risizig up at night, half of it, or a third of it or redte what 
is (M^l^ft iii the WoioSL , „ Ttdi d&ies not mean at all 



130 ISLAMIC JfURISFRUOENCE 

that we recommend abandoning the recital of what is con- 
venient of the Book in the perlormance of prayer, for the more 
tlie redtal is prolonged the mate we like it. [For] Malik, 
[b. Anas] told us from his uncle Abu Suhayl b. Malik, from 
his father who heard Talha b. 'Ubayd-Allah say: 

A tribesman frbin Najd, excited and crying, whose voice was 
hardly intelligible until he came near [the Prophet's company), 
was really inquiring about Islam. ' Islam [imposes the obligation 
of] five prayers [every] day and night,' the Prophet said. * Am I 
ocidef any other [obligation^* ' he afsVed. nm "anim "jOa 
volunteer,' replied [the Prophet] and he mentioned the fasting 
during the month of Ramadan. ' Am I under any other [obliga- 
tion]) ' asked the vriLesman. ' No, not unless you volunteer,' 
replied the Prophet. The tribesman departed, while murmuring: 
'By God 1 shall neither add to nor drop any of these [obliga- 
tions].' So the Apostle said: ' If [this man] will ful&l to promise, 
he will be successful [as a Muslim in his life].' i° SUj 

This [tradition] has also been related by 'Ubada b. al-$amit bu, 
from Prophet as Mlows: 

Five prayers haVe beeii ihade dbligatory on mankind by God. 
He who fulfils them without neglecting or treating lightly any 
one of them, has a covenant with God that Me will let him enter 
into Paradue.u 



"Malik, Vol. I, p, mi-MM^L Veil, h m- i9-m; Muslim, Voi I, 
pp.'lG6-6S. r 

Malik, VqL I, p, ,183; Abfl mwfid. Vol. II. p. 62^ 
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The Duty of Prayer [the Performance of Whichj 
the Book of God and the Sunna Indicate to 
ffthom it Might Not Apply Owing to [a Valid] 
Excuse, and Against Him Whose Prayer Is 
jsjot Accredited Because of [Some Act 
of\ Disobedience 

lis. God, Blessed and Most Hijgh, said.*^ 

They will ask thee about menstruattonj mp it is hannful; to 

withdraw from women in menstruation, and come not near them 
until they are clean; but when they have puri&ed themselves, 
CEHiw to them as God has coni{iia»d«i fou. Verily. God loves 
tbose who turn continually in penitence, and loves those who 
keep themselves pure [Q. II, 222]. 

Shafi'i said: By means of ablution and washing away poUu- 
uon, God imposed [the duty of] purity on him who prays, so 
no prayer will be lawful save for him who is purified. When 
God mentioned menstruation. He commanded withdrawal 
from womeif mtM th^ am ^m&e&t vfhm ^ttef mefat$BLie&, 
they become lawful [to men]. We conclude that purification 
by water shall be performed after the end of menstriiation, 
and tliat pttdty cannot be amined lify a tnenstruadng woman 
[merely] by the use of water, since water is always available 
in towns. But God mentioned purification [by water] only 
after [women] have breome purified; which can be attained 
only at the ending of inenstruation, as stated in the Book of 
God and the sUnna of His Apostle, 

MSIik [b. Anas] told us firoitt 'Abd al-Ral^man b. al-Qisim 
from his father from 'A'isha, who related that she was men- 
struant during her visitation [of the Sacred Mosque] with the 
Prophet. So [the Prophet] ordered her to perform the duty in 
the sarhe manner as a pilgrim " but do not drcumawhulate 
[the Ka'baJ until yotl are pmified." 

"Malik, Vol. I, pp. 410-11; Bukharl, Vol. I, pp. 393-W; Mud&Q, VoL 
XUI, pp. 141-44. Cf. Shafi'i, Kitab al-Umm, Vol. I, p. 51. 
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So we concluded that God meant that the performance of 
the duty of payer is obligatory on those who have achieved 
purity by abttttisn and [complete] washing. Since menstruant 
women " cannot become purified by either [ablution or wash- 
ing]— as menstruation is a natural occurrence beyond their free 
will to constitute disobedience— they are excused from prayer 
during menstruation and they need not msAas up for what 
they neglected after the end of their menstruation. 

114. Shafi'i said: By analogy with the menstruant wom^ 
we hbM Wm he w/b& k feidier] cMtstmisdetts tw msme, mhm 
mind has become sick by an order of God and not by his own 
fault, is excused from [the duty of] prayer; for he cannot com- 
prehei^ it as long as his state tosties him incapable of 
comprehension. 

U h generally agreed among the scholars that the Prophet 
did ncic order menstruant [women] to perform the [duty of] 
prayer; but they are agreed that they should fast. We have 
therefore made a distinction between the two duties on the 
strength of the evidence I have jiist stated on the authority tj^ 
of the scholars and their agreement [on this matter]. 

Fasting must be distinguished from prayer in the case of 
the traveller, since he can postpone it until after the month 
-of Rama^lh, but td ni^li»» ^m^l-p«styer is not permitted 
for a single day. Fasting is obligatory but one month in 
twelve, and is not obligatory in the other eleven months, but 
no maa who is capable of prayer is excused: from it. 

115. [ShSfii said]: God said: 

Draw not near to prayer when you are drunken until you know 
wlmt you are (a^ii^ nor [when you are] polluted, unless you be 
tmi^Oh^im/ihis nmt. until you h:ive washed yourselves [Q. IV, 
4«]. 

Some scholars have said: This comri. nication was revealed 
before the wh|^ prohibited the [drinking of] wine.*' 

** Singular in the Arabic text, 
« BflUq ed.. p. 19. 

" See TabaH. Tff/rfr. yol. VHI, pp. STS-Tft. 
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The Qur'an gives evidence (but God knows best) that the 
duty of prayer should not be performed until the drunkard 
can comprehend the things he recites, because the prohibition 
of i^eir tim Mnkaitd] is imted fii«i: aaii the pmon 
who is in a state of impurity (junub) . So the scholars are 
agreed that he who is in a state of impurity shall not pray at 
all untri ht h fwiified." 

Since the [performance ofj prayer by the drunkard was pro- 
hibited before [the drinking ofj wine was prohibited, [the 
performance of prayer by] the ^tikard would be more appro- 
priately prohibited after wine was prohibited, for [the drunk- 
ard] would be doubly disobedient: First, because he prays in 
a state [of drunkenness] which was prohibited, and secondly 
becai^ he drinks witie." 

prayer [must be performed] by word and deed and by absten- 
tion [from forbidden acts]. If . [he who prays] cannot compre- 
hend the words, the deed> »^ dm ibs£enticM8j mA ^ttamit 
perform the prayer as ordered, [the duty] is not fulfilled and 
he must make up for it after he recovers. 

He who is insane by €«od% drder and who is in a must 
beyond the control of his free will must be distinguished from 
him who is a drunkard, since tthe latter has himself caused 
the dSirttnkenAess and mtist make up for it, white he who ii 
insane did not inflict upon himself the disability whidbt caused 
him to be disobedient,. 

116. [Shifi'i] said: ^ Cod has commanded the Apostle to 
turn in the direction of Jerusalem in prayer. Before this direc- 
tion was abrogated it was not permitted to turn in any other 
direction. But it was abrogated and [the Apostle] was ordered 
m mim in dlrec^da Htf ^ [i^^iied] ^otue: It became 
unlawful in accordance with a textual command to turn either 
in the direction of Jerusalem or to any other direction than 
that of the Sacred House. 

"Only by a majof aUuCkm (g^ud) can the tute of fmpurity (junub) 
be (nnsfonncd into a state of puTMf* See SbS&X Kitib tA^Vmm, VoL I. 
p. SS, 

"See Abfl Ja'far al-Nat>tii«, S9& 
"BQUqed., p. 19. 
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117. [Shafi'i] said: Each [direction] was valid in its time; 
'yittt turning toward Jerusalem— when God ordered His Pre^^ 
to turn to it— was obligatory; but after it was abrogated it 
became obligatory to turn only toward the Sacred House, and 
no other dimction k p^teitted by law, except in the mem 
fear [of danger] or in a supererogatory prayer in travel as indi- 
cated in the Book and the sunna. 

The same applies to whatever God has sbttig^^, for the 
[word] abrogate means to repeal His command, [the obedience 
to] which was right in its time, but its repeal rendered its iUj 
abandonment right, [too]. He who wasaware that [God's] com- 
mand was abrogated must obey the [new] command and aban- 
don the abrogated one, but he who is not ai^re of it should 
continue to obey the abrogated duty. Fes' i^eil said to His 
Prof>het: . 

We may see iKee turning thy face about toward the heaven. So 
We shall put thee in possession of a qibla that will satisfy thee. 
Tu^:i^.fi^/i^-fl^^din£«^«t>.^^^ ^'e'lni3«d|iili;^ue,aad wherever 
you may be. turn your faces in laittKe^an 

118. Someone may ask: Where does the evidence lie [in 
this communication] that [men] have been ordered to change 
[the direetion] f«i»%i«B j|iWa to another. 

119: [Shafil replied]: It is in Gsdis saying: 

The fools among the people will say: *What has turned them 
from the qibla which they have been observing? ' Say: To Cod 
belongs the East and the West; He guidetfa whom He willeth to 
a straight path [Q. II, 136]. 

t- 

Malik [b. Anas] told us froir. 'Abd-Allah b. Dinar from 'Abd- 
Allah b.-'Uraar, who jaids 

When men weee [ffe^orBfsii^|= &m''iS^W^.:f*^!^ is* IfefM? 
of] Quba%"> a-messenger arrived, aftd saM: Qaiante ■wamm!^'- 

" Qub2L', sitlti^ CHnt outskirts of Madina, was the residence et the 
tribe of the BatiQ "Aiftr b. 'Awt, among whom the Prophet passed a few 
days after he migrated .o Madina (1/622) before he moved into the town. 
A mosque known by the name of tliis place was erected later where the 
Prophet and his followers prayed. See Ibn Hisham, Vol. 1, pp. S17, 8S4; 
GuiUaumcs translation, pp. 2l.'i, 226-27. 
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tion was revealed to the Prophet last night by virtue of which 
he was ordered to turn toward the qibla [the direction of the 
Ka'ba]. So while they were [praying] in the direction of al-Shttti 
they [immediatelyj turned their faces toward the Ka'ba.*" 

Malik [b. Anas] told us from Yaljya b. Sa'id from Sa'Id b. 
al-Musayyib, who said; [After he migrated to Madina], the 
prophet prayed for sixteen monte lei the direction of Jeru- tUM 
salem ere the qibla wa$ changed two months before [the battle 
of] Badr.« 

120. {;ShIfi''f] said: The #M!»K3e ef ^ l^oit oincenung 
prayer in a state of fear may 1>e f otind in God's saying: 

If yen fear [danger], pray eitlter o>n foot or mounted [Q. U, 240]. 

So it is not permissible in accordance with the text [of the 
Book] to pray when mounted unless one is in fear [of danger]; sias 
but [in such a case] God did not mention the qibla. 

Concerning prayer in [a state of] fear, ['Abd-Allah] Ibn 
^mar related from the Prophet a tradition in which hc said: 

In the event there is a serious fear [of danger] you may pray on 
foot or mounted, regardless of the direction of the qibla.** 

The Apostle prayed supererogatory prayers while riding his 
otmeir facing the direction in which she tm travellihg. This 

•"'i Malik, Vol. 1, p. 195; Bukhari, Vol. I, p. IIS; Muslim, Vol. V, p. 10; 
ShawkSni. Nayl al-Awtdr (Cairo, 1952) , Vol. II, p. 172. The change of 
the Qibla from Jerusalem to Makka, as the traditions indicate, was the 
result of the Prophet's quarrel with Jews. At first, it seems, he prayed 
toward Jerusalem because of the veneration in which he saw it was held 
by the Jews. It was also his desire to convert the Jews or reach an agree- 
ment with them. Failing to achieve either conversion or a lasting alliance, 
he decided to break with -them. The change of the qibla, the first mani- 
festation of this decision, meant that Muhammad wanted to substitute 
Makka for Jerusalem as the center of his world. For the events leading 
up to the change of the qibla, see Ibn Sa'd, T'^baqdt, eds. Eugen Mittwoch 
and Edward Sachau (Leiden, 1905-40), Vol. I. pp. 241-44; Tabarl, Ta'rikh, 
Series 1, pp. 1279-81; al-Maqrizi, Kitab Imta' al-Astna', ed. A. M. Shakir 
(Cairo, 1941). Vol. I, pp. 59-60. 

"Malik, Vol. I, p. 196; BukhSri. Vol. I, p. 112; Muslim,, Vol. V, p. 10. 

"Malik, Vol. I, p. 184; Bukhari, Vol. Ill, p. 209; Shawkani, Nayl al- 
AvUSr, Vol. 11, pp. 176-77. Of. Shifi'i, KitU) al-Umm. Vol. I, 197. ^ 
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[tradition] was transmitted by Jabir b. 'Abd-AUah, Anas b. 
MSlik aid titKers » [The Prophet, however], never performed 
the required prayer while travelling except on the ground and 
in the direction of the qibla. 

Ibn Ab! Fudayk told us from Ibn Abi Dhi'b from 'Uthman 
b. 'Abd'AUih b. Suraqa from Jabir b. 'Abd-Allah, who said: 

During the campaign of the Banu Anihar the Prophet, tnounted 
on his camel, prayed in the direction of the east.*' 

121. Shafi'i said: " God said: 

O thou prophet, stir up the believers to fight: If there be twenty 
of you who endure, they will overcome two hundred, and if there 
be a hundred of you, they will overcome a thousand of those who 
have disbelieved, because they, are a people who do not under- 
stand [Q. Viri; «]. 

He [God] then declared in His Book that He relieved them 
of the obligation calling for one believer to fight ten [unbe- 
lievers] and confirmed the one which imposed the obligation 
that hfllever should fight two unbelievers In accordance 

Now God has made it lighter for you and knows that there ij 
weakness in you. So if there be a hundred of you who endure, 
they will overcotne two hundred, and if there be a thousand of 
you, they will overcome two thousand, by the permission of God. 
God is with those who endure [Q. VIII, 67]. 

Sufyan [b. 'Uyayna] told us from 'Amr b. Dinar from Ibn 
'Abbis, who said: 

, Bukhiri, Vol. I, p. 279; Ibn Hajar, Bulugh alMaram. ed. R. M. 
Ri^wiii' (Cairo. 1954). p. 25; cf- Shawjuni, Nayl al Aw(aT. Vol. 11, pp. 
177-W. 

•*TJU* wai an: ^x»iive cainpiign (A.H. 4/A.C. 626), for when the 
aem readbed the Prophet that the Banu Anmar b. BagMd and the Sana 
Sa'd b. Tha'laba b. DhubySn b. Ba^Kt were pr^rtng 'for war in Najd, 
an expedition; headed by the Prophet, prottceded to the cast but found 
that the enemy had alteady left. It u-as during this campaign that the 
Prophet prayed, mounted on his camel, in the direction of the cast. For 
m account of this campaign, sec al-Maqri^i, Vol. I. pp. 18S-S9. 
* "a. Sb&m. KUSb al-Umm. Vol. I. p. 84. 
••SflBq cd.. p. 20. 
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y/hen the divine communication: ' If there be twenty of you who 
endure, they will overcome two hundred ' was revealed, it became 
Qbligat(»y ujpon the twenty g>elieven] never to retreat [in battle] 
before two huiMlred [unbniei/'ets]; and when God revealed: ' Now 
God has made it lighter for you and knows that there is weak- 
ness in you— If there were twenty of you, etc'— it became obliga- 
tory on a huin3it«E [betjefers} mmt W yeit«at %eiiea« CM^ lia- 
dred [unbelievers]." 

[Shafi'i] said: This is in conformity with the opinion of 
Ibn 'Abbas. But God made this so clear in [His] communica- 
tions that it needs ho explanation.** 

122. [Shl|.^,||iidJ| ^ iafel: 

Thos« of pmr, umam^'v^wommit indecenqr-aeek four witneuet sut 
against them, and M ^^if^ testify, conftne Iheu to housa 
until death takes m God appoints for ^em a way out. 

And when two of you rommit [ind^ncy] punish them both; but 
if they repent and reform, then desist Icraa them. Verily God 
iiyiayi has been relentin{p G6mpa»io^a|B JA-tB^ 

God, however, abrogated [the peiialty of) cpnfthetnent and 
the in&icdng of harm [by another communication], in which 
He said: ? 

The fornicatress and the fornicator-scouigie <^t(it eM lin^ldl^ 
a hundr^ st|i|if!s (Q, XXIV, 2], 

Thus the sunna specified that the scourging of a hundred 
stripes should be [inflicted] on the unmarried fornicators. 

Yutius b. 'Ubayd from ^^Man Sxom 'Ub&da b. at$iniit'that 
the Apostle said: 

Take it from me [repeated twice], God has decided on a way [for 
thehr punishment]: For [the fornication of] the unmarried couple 
[the penalty] shall be scourging with a hundred stripes and 
banidttment for a year; lor [the adultery of] the man&d amg&f 
«»>nrghig with ■ hui^(ed stnpai' and stoning dbeath].^* 

"Cf. ShafiX Kim «l-Vmm, VoL IV, p. 9Ss and TabazTi T^r, VttL 
XIV, pp. 50-58. ' " ■ ■ ' 

••Shafi'i, Kitab al-Umm. Vol. IV. p. 92. 
' '*Abu Dawfid, Vol IV, p. 144; Abu Ja'iar al-Na^^. p. 97; Ibo.l^jar. 
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We are rold by the trusted authority »• from Yunuf b. Ubayd |^ 
from al-Qasan from Qi'ttan al-Raqishi from 'Ubida b. al-^mit lijg 
troia the Prophet a similar [tradition], 

123. [Shlfi*!] iieMt The sunii» ihe Apmi^ wp&d§eA dtot 
the penalty of scourging with a hundred stripes for [fornica- 
tion on the part of the] free unmarried couple was confirmed, 
but di^ it was aimpmM tmi^aiahtg die tasat^f ^nd tfutl 
the penalty of stoning for [adultery on the part of the] free 
married couple was confirmed." For when the Apostle's 
ruling: [" Take it from Mie, etc."] was laid down, it abrogated suj 
the [penalty of] banishment and scourging for the adulterers, ajg 

Since the Prophet ordered the stoning of Ma'iz [b. Malik 
al-Aslami] rather than scourging him, and he ordered Unays 
[bi il-Qahhik al-Aslami] m iaqnwe from die ivife e£ M^amt 
and to stone her if she confessed adultery— this [precedent] 
indicated tfiat the scourging of the free married adulterers 
was abrqgated and that [the pena^^ stoning was ccm&m^ 
since this was a later d^sion [which superseded an earlier tm 
ont]** 

But the Book of God and the sunna of the Prophet indi- 
cate that slave^dulterers are excluded from difi ^w^tment]. 
Concerning slave-women. God, Blessed and Mcni High, said: 

Buia^ aI.Mar4m, p. 153: SbUl. KiOb al^Vmm, Vol. Vl, p. U9. and 
V<d. Vllt D, <niai)^9) - 

w It is HaSk m ^ iuthortty of al-I^' #iMcK,/^i: l^l^l applied 
the tenn " truiied authority to Yit^pi h. |I«hM( Jiipnql. Maniqib. 
folio 278) :'bHt it i* obvicui iBSM, Itt iSi^ ^iiitum iSm tmneA authority 
nwt be someone cbc. ifaKe HVOm was bom in {^^^I^sfter ||ai«in had 
iHiti in 1S9/756. 

There is in the Bflliq edition pan of a tradition dted by Stiifil in 
the following pangiaph which adds nothing but verbal changes. This 
addition, as Shikir hat pointed out, it qmrious. See 0(-itwMi, Shilsit^ 
cd., p. ISl, n. S. 

»Cf. ShSfi-I, KitSb IkhtiUf al-HadUh (Umm, Vol. VII, p. 251). Shifi'i's 
citation of the name of the wife 'of " Aslatai " is perhaps an emor. as 
other hadith digests do not cite the name of the woman. Traditions 
indicate that Mi'iz confessed in the presence of the Prophet four - times 
to his having intercourse with the. woman and the Prophet ordered him 
to be stoned to death. See Aba Dawiid. Vol.'lV, pp. 145-51; and ShawUini, 
H^l^Amlit. 'Vai. VD. pp. VOthlUB. CL MUlk, Vol, II. pp. 8^21. 
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If, then, having been taken under ihsan,^^ they commit an inde- 
cency, they shall be subject to half the punishment to which those 
under il^^n are subject [Q. IV, 3Q}. 

It is evident that half [the punishment] cannot be executed 
except in scourging— which it is possible to divide— while 
stoningi which leads to death, cannot be halved, for he [who Si33 
is sahj^] to stoning might die ei&osi hjf the first stone cast 
on him or by a thousand or more. So it is impossible [to 
determine] what half [of the punishment] is. The [limit o£ 
such] p^atM<^ is specified by deswuei^otl : e{ life, and the 
destruction of life is dependent on the number of strokes and 
the size of the stones. Obviously no half of such a limit can $134 
be deiertttined.** 

124. Shafil «*' The Apostle of God s«i^ 

If it is proved that the slave-women of any one <rf you hsB ctna- 
mitted adultery, she should be scourged.'* 

But [The Prophet] did not say that she should be stoned. 
Nor did the liiislte differ on [the dictum that] shives who 
commit adultery are not subject to stoning. • 

The taking of a slave-woman under ih$an is performed by 
accepting Isimt* ^ llHSid this [opinion] on the strength of 
the evidence of the sunna anii the agreement of the majority 
of the scholars. 

^nce the Apostle decreed: " If the slave-woman of any one 
of ybu, etc." without stiftitl^a£ing: "Whether she was taken 
under ih?an or not," we concluded that God's saying con- 
cerning slave-women [which runs as follows]: " If then, having 
been taken under ih$an, they commit an indecency, they shall 
be subject to half the punishment to which those under iljsan 
are subject," [Q. IV, 30], must mean: If they [the slave-women] si35 
have become Mu^tios. not tiat it they were taken as wives 

" For the meaning oE thti b^ttn, «ec paragraph 8S. n. 44. above. 

"Cf. Shafi't, Kitab al Vmm, Vol. VI. pp. 75, 122. ftw slight verbal 
changes. These changes may have been made by copiers. See Sh&kir'f 
edition of the Risala, pp. I34-S5^ aotci 2-9» 

'• Bulaq ed., p. 21. 

*• C£ Malik, Vol U. n>. m-tl, for a diieioit woxding. 
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and die intercourse were performed in marriage, nor if they 
wore freed althcnigti the intercourse was not performed [in 
marriage] ,*T 

125. Someone may ask: Does it not appear tluit yon pve 
ib$an a variety of meanings? 

Its. f^^i] repliedi ¥esi ilN ^ag&^^tt ie^ning of 
il^fan is that there should be a bar against forbidden acts, 
Islam may be one of them; »«' freedom [from slavery] is another; 
the taUng [at v/mam^-'m a wife and tW p^ormance of 
intercourse [through marriage] are still others; and finally 
detaitmient in the house. [As a rule] anything that may pre- 
vent [indecency] colt3[dttff£» Ihifan. ^ @0di»id: 

We taught him the making of garments for you to protect you 
ftora each othet'* vifsleraK [Q. XXI, 80}. 

And He uddi 

f 

They will not fight ag^iiist yott 3iSl together, except in Sonified 
towns [Q." LIX, 14]. 

[The term fortified] means protected [towns]. 

127. [Sb^fitl Kud: The first and the last part [of the cqm- 
mtunkation] indicate that the meaning of ih^n— wlUch is 
stated in gena^'{|ei;pa$| in [i^s] |>}ace, not in others— is Islam, 
not intercourse m hee&mi m ecm6mmak or chastity. These 
aafe^1^<^ ^cssiblej onhuiu^s of iijsin. 



For the meaning of i|i}an in this communication. lee Tahari, Tafsir, 
Vot VIU. pp. 195-202. 
" XeC a tMr'juiUnst one «rf the fQibitlden ao^ 
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fhe Abrogating and Abrogated [Communicatims^ 
f^hich Are Indicated by the Sunm 
and Consensus 

128. [Shafi'i $aid]: God, Blessed and Most High, said: 

jpfiescTibed for you, when death dram nig^ to one of you, and he 
leaves behind some property, is the making of a testament in 
favor of his parents and relatives who are reputable— an obliga- 
tion on the God-Seazuig [Q. II, 176]. 

And He said: 

And those of you who die, leaving wives, let diem ikMxi- «est8» 
ment for their wives, provision for a year without expulsion; but 
if they go forth, there is no fault in you what they may do with 8 137 
themselva honorably. God is AU-mi^ity: All-wise [Q. II, 241]. 

Thus God provided [legislation] for the inheritance of 
parents as well, as for near relatives whether together with 
them or as successors, and for the inheritance of the husband 
fbc^ his wife and the wife fxpm. her Husband. 

The two [foregoing] communications may be interpreted 
either to conhrm bequests for the parents and the near rela- 
tives, bequest' is^ ^Iv^, aid inheritance leather yMx be^ 
quests, so that inheritance and bequests are lawful; or that 
[the legislation coiicertung] inheritance abrogates [that con- 
cerning] bequests.*! 

Since both interpretatioris are possible, as we pointed out, 
it is obligatory upon the learned ^od an evidence in tKe 
Book of Gdd [a» % Wa&i dt'%il tttro is vslld]; if nothing is ms$. 
found in the text of the Book of God they should try ' the 
sunna of the Apostle. If such an evidence is found, it should 
be accepted from the Apostle, as [if] accepted from God by 
Virtue of God's command to obey His [Apostle]. 

We have found that those learned in legal interpret|Liti(}]n 
and the authorities in the campaigns [of the Prophet]— wfeetuer 

"Cf. Tabari. Tafslr, Vol. III. pp. S84-96; V. pp. 250-62. 
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from [the tribe of] Quraysh or other [tribes]— are agreed that 
in the year o£ the capture [o£ Makka <8/630) ] the Prophet 
said: 

No bequest to a successor [is valid], nor $hall'a believer be slain 
for [the blood of] an unbeliever.** 

This tradition has been transmitted from those who have 
heard tt ftttttt flie irathtnficies^ on the [Prophet's] campaigns. 
So this is a transmission by the public from the public and 
is therefore of greater authority than the transmission of one 
[individual] fr^ni ^odim S^uriter, have founl tec (he 
sch£>Ia3^ 91$ [m the aci^tanoe of ttds {|iiBii^^]« 

129. [Shafi'i] said: Some of the Syrian [transmitters] have 
related [this] tradition [with an isnad or authorities] which 
those wito 'sam' lejurtied in traditions do not conina, freoitj^e 
some of the transmitters afe unknown.** So we have related ss) 
this tradition [directly] from the Prophet as an interrupted 
[tradition].** 

We have accepted this tradition, as I pointed out, on the 
authority of those learned in the [Proj^het's] campaigns and 
the agreement of the public, just as we have already related 
it on the authority of all those who are learned in the cam- 
paigns and the agreement of the public. [For] Sufyan [b. 
'Uyayna] told us from Sulayman al-Ahwal from Mujahid that 
the ApOstH s^t "No fe^uesE to t mmmsor [Is valid]." *» *m 

We have concluded that the Prophet's ruling: " No bequest 
for a successor [is valid]," as I have stated, [means] that [the 
legislation on] inheritance has abfO^tei diiaf on h«qmsil» Iw 
the parents and the wife, on the strength of the information 
related by those learned in matters concerning the [Prophet's] 

'■Abfl Dawfld. Vol UI. p. llSt SbuAanl, Nojfl <l^ifw{»^ mL m, p. 
4S; ShSfit, KiUA al'Vmm, VoL IV.- pp. S7, 36, 40. 

" I. e.. this ttaditicm, ivclkkHOWR to thoK learned in tradttiom in die 
l^Vyii, was related Without the names of the tranimitten; but U W 
related by Syrian authorities with the names o( the transmltten. 

•*An interrupted tradition is a tradition reported without the fuU 
chain of transmitters. 

** See Shae'i, Mumad, Vol. II, p. 189; and note 40, above. 
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j^jgpaigns, interrupted traditions from the Prophet, ilnd tlte 
agreement of the public. 

fit, great number o£ the public also have held that the |[legi»- 
lation concerning] bequests for relatives was abrogated and is 
iio longer obligatory; for whenever they are entitled to inherit, 8141-142 

„^ey are so by virtue of the [law of] inheritance; but when 
(hey entitled to inherit, it is not obligatory that they 

should inherit by a bequest. 

fawiis [b.' Kaysan] and a few other [authorities], however, 
held that the [legislation concerning] bequests for parents has 
heeh abrc^ieSy tem^ it was confirmed for •relsilves not 
entitled to inherit. So it is not permissible for him who 

' bequeaths to do so [to persons] Other than relatives. 

■t Since it is possible to maintain with f^wSs that fthe legis- 
latiian] affecting relatives is [still] valid— in as much as the 
tftdition transmitted by the authorities on [the Prophet's] 
ca'iripaigns merely states that the ftephet said: "No bequest 
for a'-^uccessbr [is valid]," it is deemed'obligatory upon scholars 
to sedk 'an evidence either in suipport or against T^wus's 
opinion. 

We have found that the Apostle made a decision [con- 
cerning] six slaves owned by a man who possessed no other 
property .and who had set them free at the time of his death, 
tl^ l^phet divliied them Mm three g^uf^, fNfiing two 
[slaves] and leaving four in slavery. This [tradition] had been 
related' to us by 'Abd ai-Wahhab [al-Thaqafi] from Ayyub 
al-Sakhtfj^St ^ma Ahi Qilibs fytsm itl-Miahallab • from 
■Imran b. Hujayn from the Prophet." 

130. [Shafi'i] said; Thus the indication of the sunna, as 
•provided in the tradition of 'Imran b. ^usayn, is that the 
Prophet's decree to free [the slavn] at ^ tilM iif ditth con- 
stitutes a bequest. Since the person 'who freed the slaves was Sl44 
an Arab— and the Arabs own foreign [slaves], with whom they 
had blooi xelationdhSf^^ i^t«i^et allotved a bequest to 
dwm to be valid. This [jpirecedeiit} indicates that if a bequest 

"Abu DawQd. Vol. IV, p. 28; Shafif, KitOt al-Vmm, Vol IV. pp. 24, 
87; Vol. VU. pp. S70-71 (maigin) . 
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in favor of persons other than relatives were void, it would, 
be void concer-ning the freed slaves [100], as they were not 
.hlood mUUms of [the n««K| aet &mx fe. 

It ato indicates that the bequest «oi <&@eased caniiioi 
exceed one third of his estate; that what exceeds one third is 
illegal; that bequests in favor of freeing slaves [already] earning 
money for their freedom (isfi*!^)^* ii« voM; and fihat [the 
choosing of two freed slaves out of six] by dividing thera [into 
three groups] is confirmed [on the basis of] the casting of lots.<« 

Bequests to parents are no longer valid, since their [right 
to] inh^itance as succe&sm is confirmed. A bequest made by 
a deceased [person] to anyone— if he is not a successor— is valid. 
It is commendable— in ray opinion— if [the deceased] leaves a 
fi^nm to Ms velaiti^ 

131. Shafi'i said: " There are in the Qur'ari other [exam- 
ples] concerning abrogating and abrogated [Ic^slation], which 
may be found in dieir [proper] places, In this tCitab Ahk&m 
al-Qur'ah.*' I have discussed only some of the general prin- 
dpks on the strength of which the ^^ailiiig of other examples 
may be sought. I am satfsiled that these examples suffice for 
others hitherto not dealt with. May I ask God [for His] pro- 
tection [from error] and for success [in following the right]. 
I have dealt with the duties' imposed by God, the general and 

*■ This temi is applied to the slave who is partially freed provided he 
pays out of his labor the price of the remaining portion in slavery, 

♦•On the strength o£ a tradition related by 'Imran b. Husayn the 
Hanafi school pemiitted htis'9'. on the ground that the freeing of one 
third of the six slaves mean* that one third of each one of them can be 
freed and the remfrfOing^ two Ihhnj* might be freed by istis'a'. Thus the 
I^anafi school does qot petmit dividing the slave*, into three categories 
or the casting of lots in detetminli^ sodi div&irali. The Shifi'I school, 
howem', rejects this interpretation and holds that the meaning of the 
tfacfiljcm is clear, 'that the Prophet permitted the freedom of only two 
ttxmmt of six (cQiMtituting one third of the bequest). ao4 that 
divinon of the six into ttaiee groups ineaiit that he peim!t«ni snch » 
division and. finally, that his choice omstitutes the csuting of lots. Tor 
this reason istb'i' is rejected, and the division into categories and the 
OSting of lots were accepted. 

" Balaq ed., p. 22. 

-StaStl. kitsb A^kam al^fSn, Vol. I, pp. 149 ff. 
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tfae sf^<^^^ iE^ge^ar nvtih Me sl^nila of &as Apo^, so that 
those who have knowledge of the Book will know the place 
jn which God lias placed His Prophet in relation to His Book, 
His religion, and the followers of His religion. They will also 
l^now that to obey his orders means to obey God, and that 
his sunna is in confonnity with what God reves^isd in His 
Book and that it ii not c»tit^di<*6Qif tif it at all. AM he who 
comprehends this book knows that [Ckxl's] declaration is of 
various forms— not just one—, the common feature of which 
is that to the learned it is either clear or vague; but to those 
lacking in [legal] knowledge, the declaration varies in vagne- si4« 
ness ^n accordance with their degree of comprehension]. 



ft 



Chapter VII 



[ON DUTIES] 

The Duties Laid Down in the Text [of the Qufan] 

132. God, Glorious be His Praise, said: 

Those who accuse women ondcr {h^w [ol undteilty] and <le tm 
then bring forward four Witnesses, scourge them with eighty 
stripes, and do not ever^accept any testimony of theirs again; 
they axt the ui^odly [Q. XXIV. 4]. Bta 

Shafrl ^id: The women under 11^^ in qjiaeiddn are those 
who are freewomen and have come of age. This indicates that 
ih$an is a collective term covering a variety of meanings.^ 
pSidJ said: 

tkium nmmi^h ^ves a»d hive it& WtnUsM^abe^ than- 
selves— let one of them testify by God four times, that he is of 
those who speak the truth. And a fifth time, that the curse of 
God shall be upon him, if he should be of the liars. It shall 
avert the punishment from Yl^x if she testify hy Cod (our time^ 
that he h ot #e Ite. i^tti a Miii tteiv )lHt« wmA ot ^od fiR 
^all be upon her, if hei^ntd be of the oruthful [Q. XXIV, 6<9]. 

Since God has distinguished between the ruling [relating to 
the "Accusation] qf the husband arid [the ruling relating to] 

>AoGar£ng tor Ibn Qutayba^ the woman under iti^ is a free and 
mature wouiahi in poaiiesdaii «f her facuitia and who has had lexual 
intercourse in « |^1 ma^^ge^ ^ Ibn Qutayba, Kiiib Ta'mll Mmklul 
al-Qur'an, ed. Ahuiad $aqr (Gaiio, 1373/1954) , p. 39U See alio paxa^ifli 
S3, n. 44. 

146 
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jjiy one who may accuse other [than the husband]— punishing 
({le one other than the husband, unless he produces (our wit- 
nesses in support of li!s accusation, and excluding the l«st>aiid 
from punishment by virtue of the li'an this indicates that 
those who accuse women under ih$an, who are subject to 
scourging [as a punishment], -are those who accuse free and 
Qiature women, not wives. 

This is [another] example of what I h^ve already explained 
that the Qur'an [was revealed] in Arabic and that some of its 
cornmunieations are eJcpHdtly general, intended to have par- 
ticular [meaning], not that one of the two communications 
meant to abrogate the other but that each is valid in the 
ioauneF itidlia:^ by ©od^ So a ^^nction should be made 
between the two [communications] in the manner God made 
the distinction and the two be joined together in the manner 
He united them. 

So, if li'an were invoked, the husband would not be 
punished, just as a party [in a dispute] is acquitted by wit- 
nesses; if he refuses to invoke the li'an, he shall be punished 
if his i"&ee w&mm and mature of age. 

135. [Shafi'I] said: The coffioninication concerning li'an was 
i^ealed in connection with [the case of 'Uwaymir] al-'AjlanI 
and his wife and the Prophet executed the procedure of the 
li'an between them. Tliis [precedent of] li'an was related by 
Sahl b. Sa'd al Sa'idi and Iba 'Abbas; but neither Ibn 'Umar. si48 
who witnessed its execution, nor the others relaied 0te [actual] 
words pronounced by the Prophet on the li'an. 

These [authorities] related [other] decisions taken by the 
Apostle, not to be found in the Qur'an, such as the cancellation 
[of the marriage contract] between the two parties in the li'an, 
voiding [the blood relationship of] the child [to the accusing 
father], and his pronouncement: " If [the mother] gives birth 
to the child and it possesses [the physiognomy] indicted [by 

* 1.1'ia it ail outt by virtoe of w|t||^ l^rinnd may accuse hii wife— 
withoMt: e«id(eao6-d£ adalteiy witfeiMif tMxoniing liable to punidunoit 
Ufliter qa^t 1^ iiEmil|^ ne'iUais^gt is d&solved and the hmbaiidl. can 
deny the i>atena$ty ot j^e child borne.by the wife 
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the accusing father], it belongs to the accused person." So U 
the child proves to possejss after birth similar resemblances 
[to the accused person], he [the Prophet] said: " the child's 
statu»i« cli!^r i&m it belongs to him who is. acdiised], for has 
not God laid down the rule [in the Qur'an]," [that such a case 
must be decided by li'an, i. e., the cancellation of the marriage 
contract md the the hlood-relation$htp 6f the 

child].' Ibn 'Abba^ plli] illated that the Prdphet, [on hearing 
the oath of accusation repeated for the fifth time], said: " Stop 
him [the husband], for this means punishment [for the wife]." * 

134. Shafi'! said: ■ We conclude that [the authorities] do 
not relate certain needed portions of the tradition and relate 
others, for had they known the portion concerning how the 
Piti^&et mismmA the If^n [between husbaEttd and wife] they 
wdiild have related it. They only knew that whoever was 
versed in the Book of God knew that the Prophet executed 
the iMn ttt accordance with QgS^ eaoHnunieation. they [the 
authorities] were merely satisfied with what God provided for 
li'an, such as the number of oaths and that both could bear 
witness [as stated iin 3!|0V, 6-9] without dting the Apostle's 
decision on how he executed the li^ [between husband and 
wife]. 

135. Shafi'i said: There are in the Book of God fully ade- 
quate [commttntesitiotts] wneettitng Mas and «he number of 
oaths; but some [of the authorities] have related [tradition}] 
from the Prophet concerning the cancellation [of the marriage 
contract between the two parties in the li^n] as I have already 
said. Such traditions from the Apostle, which are in agree- 
ment with the Book of God, have already been discussed.* 

• See ShSfi'I, Kitib al Umm, Vol. V, p. 114; and KitSb IkhtUif af-Kfa^^ 
(margin of (he KitUb al-Umm. Vol. VII, pp. 305-306) . 

• Should the husband pronounce a fifth oath, ' yond the number neces- 
sary for li'Sn, his accusation of aduhery, if not couiuer-acted by the wife, 
would entail punishment of the wife by stoning to death. If the hus- 
band's fifth oath were false, he would be punished by fire after death for 
a false oath. See Shafi'i. KitSb al-Vmm. Vol V. p. HI. 

• BuUq ed., p. 23. 

•See Shafi'i. KifSb al-Umm, Vot V. pp. 110-22. 
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Fasting is prescribed for you as it was for those before you; per- 
haps you will show pi^f*- A certain number of days [Q. II, 179- 
180]. 

And He specified the incKdth by saying: 

The month of Ramadan, in which the Qur'an was sent down as 
guidance for the people and as evidences of the guidance and 
Furqittf si> ni^iiiie^ d£ ym & pfmmt dttriEif^ ttsmnii lai Hte 

fast in it; but if anyone is sick or on a journey [let him fast] a 
number of other days. Cod desires ease for you, and desires not 
hard^ip for you; and [it it] in order that you caay complete tht 
[full] number of [days], and that you may magnify God for the 
guidance He hath given you; perhaps you will be thankful [Q. 

u, my. 

Shafi'i said: I have known of no authority who related a 
tradition from the Prophet specifying that the month for sm-J 
fasting vr'ds the month of Ramadan— which falls between 
iSh^bia md StavntSl-omag m i|FptR.|| tf to tjhie '0m M 
Ramadan among the other months; for nwn have been sails' 
fied that God impKtsed the duty. 

fbey ^tuttt] have obligated thentselves to observe, fasting 
during travel, and when they may break it, and they knew 
how to make up for this duty as well as others on which there 
is no explicit text in the Book [of God]. Nor have I known 
anyone besides the scholars who needed [to know] which 
month was Ramadan or whether [fasting in this month] was 
obligatory. The same may be said about other prescribed 
duties: That [men] itliust perform the prayer, [pay] the altfts 
and— for those who can manage it— perform the Pilgrimage; 
that adultery, homicide, and similar acts arejprbidden. 

137. [Siafil] said^ Ci^lMn teadilimis ttm^ (Same from the 
Apostle on these matters for which there are no specific texts 
in the Qur'an, but the Apostle has specified on God's behalf 
the meaning intended by Him, wh0t ££p Mt^S^ |^¥ided 
a number of derivative rules on which the Apostle laid down 
no specific sunna. 
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For instance, concerning the man who divorces bis wife by 
pronouncing the third declaration [of divorce]/ God said: 

If he ditr^FiEes beridte 9&tll itot fae'M^fd to Mra after^^ ttntij 
she marries another husband. If he dhf^^rcs her, then it is no 
fauU for them to return to each other [Q, II, 230]. 

God's saying: "Until she marries another htfiband" may 
mean eithet msil ste fformally] matries another husiteoul— 
this was the meaning accepted by those to whom the communi- 
catioft was addressed and she was regarded as married once 
the marriage contract was concluded— or until die [actually] 
had intercourse with another husband, for the term nikah 
may include both intercourse and the marriage contract.* So 
wheii the Apostle once said to 3 diva#^ •mmMn, li^ose 
divorce was pronounced three times by her husband and who 
was then married to another man: " Vou will not be lawful 
[to yow fim htf^nd] «mtil ym have tasted the sweetness 
[of the second husband] and he has tasted yours," » he meant 
that she must have intercourse with another husband, and sm 
that nikah [includes] intercourse. 

138. Someone may ask: Will you cite a Iradidon from the 
Apostle in support of your statement? 

139. [Shafi'I] replied: Sufyan [b. 'Uyayna] told us from Ihn aa 
Shihib [al Zuhri] from Urwa [b. al-Zubayr] from "A-idia, who 
said: 

The wife o£ Rifa'a [al-Quraii] once came to the Prophet and m 
said: • Rite has ffivointsd mh [imi^efbs divorce| aad #b(l al- 
Rahman b. al Zabir married me, but [the latter's organ] is as 
limp as cloth's nap.' ' Do you want to go back to RilH'a? ' asked 
the A|>o&tle, [and h«i st^irtated]; ' No, not until you taste his 
sweetness and he tastes yours.' *« 

' Bfiliq cd., p, 23. 

•Literally nikah means intercourse, but the Itg^ iii)eaitfi% & Biietitage 
SMBpiCt, which may or may nQ$ titj^tlite ^tpmff^ Jurjant, p. 16J; 
and al-Mutarrazi, Vol. II, p.22{f. to* Ifcfe «!iESrt»g«ildkah in the Quranic 
communication, see Tabari. TafsTf, VoL IV, pp. S85-690; Bwlciarl. Vol. 
III. p. 463. 

•The figurative meaning of the woid 'usayta is used in die Arable 
text. See Lane, Lexicon, p. 2046. 
WBukhSri, VoL III. p. 477; Aba DawOd, Sauan, Vol II, p. 294. See afeo 
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]40. Shafi'i said: So the Apostle made it clear that God 
ji^de her lawful to the husband who ^ii^i6tiiiced her i^mnxid 
thrice [only] after another marriage [was consummated] with 
]iikal!?> that is, i£ the riikah was £oUowed by intercourse with 
Ifyg other hiisband. 



^Quranic] Duties for Which the Apostle 
Provided Sunna 

141. Cod, Blessed and Most High, said; 

When you stand up to pray, wash your faces, and your hands up 
to the elbows, and wipe your heads, and your feet up to the 
ankles. If you are polluted, piurify yourselves [Q. V, S 161 

And He said: 

Do not perform the prayer . . . when you are polluted— unless 
you are travellers on the road— until you wash yourselves [Q. IV, 
46]. 

So [God] snade ft clear that cleanliness from janub (pollu- 
tion) must be perfiormed by cojoplete •washiflg (ghusl), not 
by ablution.** 

14!^, Shift'! said: The Apostle laid dbwn sunna for ablu- 
tion in conformity with God's communication: So he [the 
Prophet] washed his face, and his hands to the elbows; wiped 
his head; and washed his feet up to the ankles. [For] 'Abd 
al-'AzIz b. Muhammaal l;al-Darawardi] told us from Zayd b. 
Aslam from 'Ata' b. Yasar from Ibn 'Abbas from the Prophet 
that the latter performed the ablution [by washing] each limb 
once." * 

Shafi'i, Kitab al-Umm, Vol. V, p. 229: Vol VII, p. 314 (fflaxgin); Snd 
TabatI, Tafitt, VoU IV. pp. m %. 

» See fstfiajS, rljSft', Vbt VIU, pp. 379-84; VoL X, p. 88. 

"Bailed.. p. 24. 

»BukhM. Vol. I. p. 47; im Dft*P» 1»t p» Sft Ttttniite, Sunm. 
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Malik [b. Anas] told us from 'Amr b. Yahya [al-MazinI] from 
his father who asked 'Abd-AIlah b. Zayd, the grandfather of 
•Amr b. Yahya, "Are you able to show me how the Apostle 
fiexlmmei ablution?" "Yes." replied ^Abd^llah b. M^d, 
and he asked for water. He poured it over his hands and 
washed twice; he rinsed [his mouth] and sniffed [water into his 
nose] thrice; he washed his taee tlirice. and washed his hands 
up to the elbows twice [each time], and wiped his head with 
his hands moving them from the front and brought theiQ 
back— he began with his forehead until he carried thi^ m 
his neck, then he brought them back to the place from whidi 
he had started— and [finally] he washed his feet.** 

The literal [meaning] of God's saying: " Wash your faces " 
is that the minimum requirement for washing is once [each 
time], but it may [also] mean more [than once]. So the Apos- 
tle decreed that ablution must be performed by washing once 
pmA time], in emtmmitf vdth the literal [meaning] of the 
Qur'an. TTiis is the minimum requirement for washing," 
but it may mean more than once since [the Prophet] per- 
formed it twice and i^fee i^raes. 

Since [the Prophet] washed once [also], we have concluded 
that if once does not fulfil [the duty], he would not have 
performed it once before prayer. More than one ablution is 
[therefore] optional— not obligatory— and that less than that, 
[i. e., once] does not fulfil [the dutyj. 

This is in conforihity Wtfh what I have already said con- 
cerning other duties, namely that if the traditions were lacking, 
the Book would be satisfactory witliout them; but if tradi- 
tions were found about tliem. they indicate that they should 
be in conformity with the Book of God. 

143. [Shafi'I said]: It may be that the authorities have 
related traditions to indicate that although the Apostle ordi- 
mri% ;peelcirmed the ablution three times, they were intended 

ed. A. M. Shaitfr ^tite. iJS^ilSI^ . W, I, p.<iO: Shifil, mSb ul-Umm. 
Vol.1, p. 27. , 

>* Malik. Vol. I. p. 18; BaKhlff.'V8l. lif^* 59^51% tJ^Umm. 
Vol. I, pp. 23. 27. 

"Mliq ed.. p. 24. 
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to be obligatory, so that the performance of less 

than that number would not be regarded as failure to fulfil 
the duty. However, since certain traditions specify that " he 
* MftO p^tou^ the ablution thrice before prayer— and per- 
forming a two-cycle prayer twice— without any distracting 
thought [mixed with the prayer], his [sins] would be forgiven." 
[men] desired to increase the [number of] ablutions, but such 
increase is supererogatory. 

In the performance of ablution, the Apostle washed his 
[hands] including the elbdWs, and [the feet] including the 
ankles. The [Quranic] communication [concerning washing] 
jnay either mean washing including [the elbows and ankles] 
or washing without them. It was perhaps fot tSitfif'yftig the 
igga&ings of this [communication] that the [two] traditions 
were related. The one closest to the literal meaning of the sies 
divine commanieation specifies that [the elbows and ankles] 
should be [included] in the washing. For this [washing] is 
made clear in the sunna as well as in the Qur'an. But though 
this as well as the other [declarations] in the Qur'an are clear 
eamif^ M the scholars, to others thie clarity^ in both is not the 
same. 

The Apostle laid down a sunna that washing to free one's 
^ imrt pofMottl#i«l«td«»f dig v^^ltig el ffite^ttil pi^ana^ 
the ablution— like the ablution before prayer— and the com- 
plete washing (|ghusl) . We recommend that [his example] be 
followed. 

I know of no scholar from whom I have learned who has 
disagreed that any washing should be satisfactory, provided 
that it Is complete, although men prefer otherwisS [i. e., ablu- 
tion and complete washing]. For [the Qur'an] prescribes 
washing [only] without any specifications as in the* case of 
ablution. 

The Apostle laid down sunnas regulating [the circumstances 
that call for] .ablution, and the [kinds of] pollution which 
must be washed away, for such matters have not been dealt 
with in the Book [of ^d]. s im 
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[Quranic] Duties Which the Sunna 
Specified are Intended To Be Pafticular 



144. God, Blessed and Most High, said: 

They will ask thee for a pronounceoiem. Say: God pronounces 
to you concerning the indirect heirs. If a man perishes and has 
no children, but he has a sister, she shall receive a half of what 
he leaves and he is her heir if she has no children {Q. IV, 175]. 

And He said: 

Tp the men belongs a share of what parents and near relatives 
leave, and to the women belongs a sbane et what parents and 
near relatives leave, whether it be little or muchi a (hare pre* 
scribed [Q. IV, 8]. 

And He said: 

And to his parents, to each one of the wo belongs a sixth of 
nibal lie 11^^^ if lie has childrenr boHi fl be im im-:<AMma:mii 
his heirs are his parents, a third to his mother, m,: II biS bas 
brothers, to his mother a sixth, after any bequests he may 
'bequeath or any debts [have been paid]. As to your fathers or iui 
your sons you do not know which of them is the most advan- 
tageous to you. So Cdd apportions; verily. God is All-knowing, 
All-wise. 

A half of what your wives leave belongs to you, if they have 
m ^li^tfefl; but li' they bave children, a fourth of what they 
• leave belongs to you after any bequests they may bequeath or 
debts [have been paid] [Q. IV. 12-J3]. 

And He said: 

To them belongs a fourth of what you leave, if you have no 
dKOdren; biit if fSia have dtildren, an eighth of what you have 
belongs to them, after any bequest you may bequeath or debts 
[have been paid] [Q. IV, 14]. 

The sunna [merely] specified what God has provided for 
i«tM» ane efigible to inherit: Brothers, sisters, children, 
atid the near relatives, parents, spouses, and all Aose who are 
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eligible to inherit in accordance with [the text of] the Book, 
provided that the legator and the legatee [either] profess the 
sanxe rt!ligf«Mt p. e., Islam] and belong to the people <A ttJij 
lands of Muslims ^« or are [non-Muslims] in treaty relations 
with Musi'™* [by virtue of which] their lives and property 
are secui^d." If they are polytheists, they are eligible to in- 
herit in accordance with their [own law of]/poly theism. For 
Sufyan [b. 'Uyayna] told us from al-Zuhri from "Ali b. IJusayn 
from 'Amr b. 'Uthmin from Usama b. Zayd who related that 
th6 Apostle said: " The Muslim cannot inherit from a non' 
Muslim, nor the non-Muslim from the Muslim." 

Furthermore, the legator and the legatee must be freemen 
and Musliihs. p&t] Ibn Wfi^ told us'from Ibn Shihah [al- 
Zuhri] from Salim [b. 'Abd-Allah] from his father that the 
Apostle said: " He who sells a slave possessing properly, the 
property belongs to Me iSelliW unless the buyer sttpulate(|l 
e^mnse." " 

145. [Shafi'I] said: It is evident in the sunna of the Apostle 
that the slave cannot own property, that what he owns belongs 
to his master, aitd that ascnfifAg te him title to propeity^ 
which may be [found] in his hands— merely means that it is 
added to him [as an additional property], and not that he 
p<^se^ ff, tiSt friite slave] cannot be an owner [so long as] 
he is incapable of possession, rather he himself is possessed; 
he may be sold, given in gift, or bequeathed [as a chattel]. For 
God [made lawful] the transfer of the property of the (3es»d 
to the living who can own what the dead had owned. So if jito 
the slave \t&e to inherit property whether as a father or in 

al-Muslimin or Dar al*I)lSiii li the mn^mf ttt Islam. It may be 
SiBned, b^adly speaking, as the tenritbry ^HAidst inhabitants observe 
Islamic law, or, strictly speaking, the territory under Islamic mte. See 
M. Khadduri, War and Peace in the Law of Islam, pp. 155-57. 

"Non-MusHras who accepted Muslim rule by virtue of a treaty or a 
charter are called ahl al-dkimma or scriptiiaries. See ibid.. Chap. 17. 

"MaUk, Vol. II, p. 519: Muslim, Vol. XI, pp. 51-52; Abu Dawud, Vol. 
Ill, p. 125; Shafi'I, Kitdb al-Umm. Vol. IV, pp. 2-3; and Shafi'i, Musnad, 
Vol. II, p. 190. 

"Aba Dawud, Vol. Ill, p. 268; Ibn Qanbal, Vol. I, pp. 305-S06; Shafil, 
Kitib ttl-Vmm. VoL IV. p. S. 
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any Other capadtf Kfs shareoi the iiihari^ee would be owtt^ 
by his master on his behalf, [even though] the master is neither 
the father of the deceased nor an heir entitled to a share in 
inheritance. So if the slave were given the right of iiiheri:. 
tance as a father, it means the master will have the right of 
inheritance and we would have given such a right [to a person] 
to I whom God has not given it. For that reason, as I have 
pointed out, we do not favor giving [the right of] inheritance 
to, the slave, nor to any one who is not in possession of free- 
dom and [the faith of] Islam and who is not devoid of homi- 
cidal intent so that he is not regarded as a criminal. ^Qr 
Malik [b. Anas] related from Yahya b. Sa'id from 'Amr b. 
Shu'ayb that the Apostle said: " He who kills [another] cannot 

146. Shafi'i said: So we hold that he who kills [another] ixit 
will not inherit from him. For the minimum [penalty] for a 
killer with a driminal intent is to depHve him of |the *ifht of] 
inheritance, since he is disobedient to God and incurs His dis- 
pleasure. There is no disagreement among the learned whom 
I hav£ kKOWii, Whether in this country or in atiother. that the 
Muslim cannot inherit from another unless he is a freeman 
and clear of criminal intent. Their agreement— on^hat' I 
have just stated— is a binding"evidence- on-them''that they 
$houId>ii^$t disagree on any of the sunna of the Apostle. For 
if the sunna on matters for-. which there -are teTCtual annmtRl^'^ 
cations has the same place as these communications,- and is as 
binding [on men] as the Qur'an, it indicates that for whatever 
else the sunna provided— for which there are no divine com- sib 
munications— it should be as binding [as the Qur'an]. The 
scholars ^mM M «he hxt to fca«e diS^te m m its Iteling 
force, and should know that God's commands and those of 
His Apostle are not contradictory, but follow the same pattern, 
j^bf] #ed, Blessed aiid Most High, said: 

Do not consume your propeny among you in vanity, although 
there be trading by mutual consent on yoiu- part [Q. IV, 33]. 

*• »^k. Vol. II, p. 8^; Ibn Hanbal. Vdt I. pp. S(S406. 
»Balaq ed., p. 25. 
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147. [Shafi'I said]: " And He said: 

That is for their having said: Sal$ is just the same as usury, 
though Gi^ MlS^ pe^ffted gile mSi .^a^iOeh itsury [Q. II, 276]. 

Moreover, the Apostle prohibited certain [kinds of] safe, 
mutually agreed upon among partners— which become un- 
lawful—such as [the exchange of] gold for gold except in equal 
quantities, and gold for silver, whether in cash or credit,** or Si73 
whatever is implied in their meaning provided the exchange 
involves [neither] risk nor the concealment of anything [con- 
cerning the sale] from the buyer by the vendor. 

So the sunna indicated that God made lawful sales [of every 
kind] which are not, forbidden, except those which He ha? 
forbidden through His ^ophet's tongue. 

Kfoi^d^, file Affile provided sunna for other [kinds of] 
sale, such as the following: 

1. [If] a slave is sold witli a defect concealed by the vendor 
[in order] to lieceive the ptR-^haseri latter has the right 
to return [the slav€] and keep any profits [arisii% from the 
slave's employment],'* 

2. If a person sells a skve who possesses poperty, the property 
belongs to, the vendor unless stipulated otherwise^ [in. the <$Qn- 
tract of sale].*' 

3. If a person sells a pollinated palm tree, the fruits belong 
■%jo ithe vendor unless stipulated otherwise^ [in the contract of 
sale]." 

These [traditions] are binding on men for God imposed the s 175 
obligation that they should obey [the Prophet's] order, b29 



" Ibid. 

" Nasi'a literally means deferred payment. 
" Abu Diwud, Vol. Ill, p. 284. 

" Malik, Vol. II, p. 611; Bukharl, Vol. II, p. 81; Shafi'I, al-Musnad, Vol. 
II. p. 148; and KitSb Ikhtilaf al-Hadith (margin of Kitab al-Umm. Vol. 
VII. p. ; Ibn Qutayba, Kitib Ta'viil Mukhtalaf al-Hadith, p. 286. 

'•MiUIi. Vol t». 617; Sukhari,, Vol. f>. 35; Muslim. Vol. X pp. 
190-92. 
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General Duties: 
[Prayer] 

148. God, Blessed ahd Most High, said: 

Verily prayer has become for the believers ^ dtii^ prescribed [to 
take place at] stipulated times [Q. IV, 104].'- 

And He said: ^ 

Observe the prayer and pay the zakat (legal alms) [Q. II, 40, 77, 
104 etc]. ' • 

And He said to His Prophet: 

Take of their wealth a sadaqa (free-will alms) to deiinse ^rid 
purify them thereby and pray for them (Q. IX, 104], *. ' 

And H<e »id: 

Ml^in^ige to the House is a duty to God from the people, ■i^&q,- 
,. ever is abje to make his way Acre jQ. Ill, 91]. 

God has laid down in the Qur'an the duties of prayer, zakat 
and pilgrimage and specified the modes [of their performances] sns 
i^tlgh ffis Prophet's tongue. 

So the Apostle specified that prayers . [each day] shall numb'ir 
five; that the number of cycles " in the noon, 'ajr and the 
evening prayers shair number four repeated twice in tfce lawns; 
and that cfctts %t Uie ctuiset prayer ^all number threes and 
at the dawn prayer two. 

He decreed that in all [the prayers] there should be recitals 

" Shaiil seenu to use zakat and ^daqa interchangeably, although the 
two are not strialy speaking synonymous terms. $adaqa, a free-will alms, 
may be called a poor-rate. Thui fadaqa is included in the zakit, but the 
latter Is imposed for broader purposes of state, including expenditure for 
militatf operations. See G.-H. Bousquet and J. Scbacht, Selected Works 
of G. Sftaucft HuTgronje (Leidoii 1957) , Chap. S on zakSt., 

**The r»k'a (cycle) indii^ standing, bowing, prostration and sitting- 
See Edwin E. Calvetley. Worship in Islam (London, ISS8) , p. 72, n. 1. 

" 'A$r is the mid-aftemoou. 
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from [the Qur'an], audible in the sunset, evening, and dawn 
prayers, and silent recitals in the noon and 'ajr prayers. 

He specified that at the beginning of every prayer there 
shall be the takblr [declaration that God is great] and at the 
ending the taslira [salutations on the Prophet and his house]^ 
and that each [prayer] consists of the takbir. the reciul, the 
bowing, and two prostrations after each inclihati(Hi, but beyond 
these nothing is obligatory. 

He decreed that prayer while one is on a journey can be 
porter— if the traveller so di^t«i— itt the ttttee petht&mitM 
that have four cycles, but he made no change in the sunset 
and dawn prayers when the prayer is performed in town. 
However, all prayers must be [performed] in the direction of 
the qibla [facing Makka], whether one is in town or on a 
journey, except in the case of prayer of fear." sit? 

He decreed that supererogatory [prayers] must be performed 
in €b£ same manner; ^hef tm unlawful withottt #ie puri- 
fication or the recital or any other requirements for obligatory 
[prayers] !>uch as the bowings, prostrations and the qibla 
Whether perfontted Itt dte tmms or lii flte i»amry or on the 
ground during' travel. In a supererogatory prayer, however, 
the rider may pray in any direction that his animal may be 
moving. [For] Ibn Abi Fudayk tuM tis- from Ibn Abl Dhi'b 
from *Uthman b. 'Abd-Allih b, Surlqa from Jabir b. 'Abd- 
Allah that in the campaign against the Banu Anmar the 
Apostle was [seen] praying while riding his camel toward the 
east.*i A similar tradition was transmitted by Muslim [b. 
Khalid al-Zanji] from Ibn Jurayj from Abu Zubayr from Jabir; 
but 1 do not know whether the name of the Banu Anmar was 
menttoned or whether the tradition [merely] stated that [the srrs 
Prophet] prayed during travel.'' 

The Apostle also decreed that in the feast- and rain-pray,ers 
the number of bowiti^ mi. pttatm^em must be the same; 

*• Prayer of fear may be performed in case o£ a threat or an attack in 
war. See Shifil, Kitab al-Umm, Vol, I, pp. 83-84. 
** See paragraph 120, above. 
"Cf, SbWI, JCttdb ia-Vmm, Y<A. I> p. 84. 
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but he added a qfcle to the eclipse-prayer, raising the number 
[ol bowings aiid prostrations] in each cycle to two. So we are 
told by Malik [b. Anas] fl^fli VahySt b. Sa'id- from 'Amara 
[daughter of 'Abd al-Rahman] from 'A'isha from the Prophet. 
The same [tradition] was related ? by Malik [b. Anas] from 
Hisham from his father from 'A'isha from the Prophet; and 
from Malik b. Anas from Zayd b. Aslara from 'Ata' b. Yasar 
from Ibn "Abbas from the Prophet. The wording of the 
Prophet's prayer, related by 'A'isha and Ibn 'Abbas, may be 
somewhat different, but all are agree4 pe ^iMMied] llie 
eclipse-prayer in two cycles, each one [repeated] twice." «»» 
Concerning prayer, God said: 

Verily the grayer has become for the believers a thing prescribed 
for stated times [Q. IV, 104]. 

The Apostle specified on God's behalf the time [of each 

except that when he was besieged in the battle of al-Ahzab »* 
he could not [perform each] prayer on time for that reason; 

He #eltyei f^tits praym] until [he was able to perform] the 
noon, the the sUnset, attd the evenii% pgrayfits at the same 
time. 

Muhammad b. Isma'Il b. Fudayk told us from Ibn Abi Dhi'b 
from al-Maqburl from "Abd al-Rahman b. Abl Said from his 
li^ef who 8a.i4f 

We were withheld from performing prayer during [the battle of] 
the Trench for a long while, till [late at] night, but when we 
were relieved from fighting— as God said: ' God relieved the be- 
liewers of fighting, for God is strong, and mighty' [Q. XXXIII, 

" Malik, Vol. I, pp. 186-88; Bukb&ri, VoL I, pp. 264-65; ShSfit. KitSb 
al Umm, Vol. I, pp. 214-15. 

The battle of al-Ahzab or al-Khandaq (The Trench) was waged by 
the Makkans (the Confederates) against the Prophet in 5/627 to revenge 
their defeat at Uhud the year before. This battle figures in the Qur'an, 
XXXIII, 9-27, under the name of al-Ai^zab and in the Arab annab as 
al-Khandaq. See Ihti Hkham^ Vol: U, pp, 669 S.; GuQIaume's tiansIatuHi, 
pp. 4S0 ft. 
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25^^^ Ai^lii£ mdeted BiUl » [i6 imW heltevas to p^tj^], and 
they performed the noon-prayer as fully as if it were at its time, 
and then performed the 'asr, the sunset and the evening prayers 
in lite manner. This [incident] took place' before the communi- 
jpitipn concerning the fear-prayer was revealed, which runs as 
follows: ' If you fear [danger] pray either on foot or inountedl ' 
[Q, II, 240].»l 

149. [Shafi'I] said: So Abu Sa'Id made it clear that [the 
practice of deferred prayers] preceded the communication td 
the Prophet concerning lear-prayer. The commtjiilill^ii in 
vrhich the fear-prayer is stated rum m follows: 

When thou art journeying in the land, there is no fault in you 
if you shorten the prayer, if you fear the unbelievers may molest S18X 
you. Verily the unbelievers are for you a manifest enemy. 

When thou art amon^ them and ti^st set up the prayer for 
them, let a party of theni stand w^ltiK, thee, and let Iheiii tate tlxdr BM 
weapons, and when they prostrate themselves, let tliem be behind 
you; and then let another party who have not prayed come and 
pray with thee, tsfking their precautions and their weapons [Q. 
IV. 102-103). 

Malik [b. Anas] told us from Yazid b. Ruman, from §alih 
b. Khawwat from those who prayed with the Apostle the fear- 
]^yer during the campaign of Dhit al-Riqi' said: 

A company [of believers] stood in rank [for prayer] with [the 
Prophet] while anP^j^r watched the eneiny. Vie perfoimed one 
cycle with Aose who stodd with him aitA JriBtihed standing 
until the company completed [the prayer], ^ifftiling thus taken 
the position of those facing the enemy, ani^j|i^ company stood 
[with the f^djshifl], «HK6 performed the d^^f s^<ile and Kmained iiMa 
sitting while the company completed their pxayejf until he 
[uttered] the salutation with them.*' 

**Bilal was the son of an Abyssinian slave-wonian, whom the Prophet 
called "the first fruit of Abyssinia," .and to this day, he is known as the 
Prophet's mu'azzin, or the one who calls to prayer. See Ibn Hishim,' Vol. 
I, p. 205: Vol. II, pp. 822, 917; Guillaurae's translation, pp. 144, 554. 616. 

"Tabari. Tafslr. Vol, XV, pp. 237-50; Shafil, Kitab al-Umm, Vol. 1. 
p. 75. . * 

"Malik, Vol. J. pp. 183-84: Bukharl, Vol. III. pp. 100-102; Tabarl, 
Tafsit. VaX. IX.jpp. 141-62; ShSffi, KitSb tO-Vmrn. ilvA.^^^ Ws> 
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The same tradition has been related by 'Abd-AIIah b. 'Umar 
b.I^a£$ from his brother 'Ubayd-Allah b. 'Uiiar from al-Qasim 
b. Muhammad from ^iliJ} b. Khawwit from his father Khaw- 
wat b. Jubayr from the Prophet.'* 

It is evident from these [traditions]— as I have already stated 
#3 this book— that whenever the AfKnae^ TsUid down a sumta 
inspired by God in order to abandon or abrogate another, he 
laid it down as an evidence given to men that they should 
obey lhl» simfia, not the earlier one. 

So God abrogated [the communication concerning] the de- 
ferment of prayer in the event of fear and [replaced it] by 
another— as both and His Prophet have laid it down— 
ditecting that it should be [performed] at its [specified] time. 
Xfee Apostle abrogated his &unna concerning the deferment 
of this prayer in accordance with God's command by another 
sunna, and the Apostle [himself] performed this prayer at its 
specified titup, as I already have pointed out. [For] Malik sim 
[b. Anas] told us from Nafi' from Ibn "Umar, who stated con- 
cerning fear-prayer that the Project said: 

II ^dMre is a serious feat [of danger], you may pray on foot or 
mounted regardless of the direction of the qibla.** 

A similar tradition was related by a certain man on the 
authority of Ibn Abi Dhi'b, from al-Zuhri from Saiim from suj 
Ms fetiieer from the Prophet. 

150. [Shifi'i] said: So the sunna of the Apostle indicated, 
as I have already said, that [facing] the qibia is at all times 
obligatory except when it i.« impossibfe w perform the prayer 
in the specified direction, such as at the time of sword-play, 
fiig;ht [from battle], or ec^uivalent situations in which it is 
impossible to pray ht the Motion [of the qiblaj. 

Thus the sunna was confirmed that the prayer must not be 
deferred beyond its specified time, but that [it should be per- 
fonned] in -whatever direaion the person is able to do it, 

•« Cf. Shafil, KHab al-Umm, Vol, I, pp. 186-87. 

"Malik. Vol. I, p. 184; But^ri. VoL KI, pp. 101, 20$; S3a&% KOab 
oUVmm, Vol. i. p. 179. 
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fheZakat (Legal Alms) 

151. God said: 

Observe the prayer and pay the zakat [Q. II, 40, 77, 104]. s 186 

And He said: 

And the observcn of the prayer and the payers o£ the zakat [Q. 
IV, 160]. 

And He said: 

So woe to those whq pizf, who of their prayer are taKlesstVwho 
make a show, bnt withhold dtarity [Q. CVII, 4-7J. 

Sonic of the scholars said: [These communications refer to] 
tlie duty of zakat. 
idod ssM: 

Take of their goods A frtewftl offerftlg to cfeaiise and purify them 
thereby, and pray for them; thy prayers are caiafoit for them. 
God is All-hearing, All-knowing [Q. IX, 104]. 

The reference of this communication is to goods in general, 
but iit ttiMy [kiso refer] to certain goods to the exclusion of 
others. So the sunna specified that the zakat should be paid 
on some goods, not on all. 

Since gcKjds are ©f vafiotis catiegwies— sodi m tattle— 
the Apostle ordered the payment [o£ alms] on camels and aiW 
sheepl and indicated— as we are told— that it should he paid 
on mm in partlcuttttr ^ora among ihe cattle, and a certain 
percentage has been specified by God through His Prophet's 
tongue.** Since men possessed cattle consisting of horses, 
donkeys and mules and others which the Apostle exempted 
firom payment— for he laid down the sunna that horses were 

•' the Prophet ojiei«it Mu'idh b. Jabal, gov^^ of S^iVkeim, thsif 
the zakJt should be paid on ODWi: a taillE Box ev(^ thii^ com and one 
cow for every forty. See Shafil, KitSb ^I. It. fq^. 7-8: Shawkani, 

Afityl al-Awtar, Vol. IV, pp. 141-42; Abu Bawfiil, "Vol. U, pp. lOt-lOK; 
tbn IJaahal, Vol, VI. p. 4. 
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^iiiilj^ ihiiBi a^m— it li <l«i^t s^m mM %e p^A only 
on what [the Prophet] specified, not on^QL 

As to men who possess sown and plantad products such as 
paltn-dates md piipeSi the Apostle ordered. paytnent ilmj 
on both on [the basis of] a rough estimate [of the value of 
each tree]. The rate of payment was one-tenth [of the total 
value] if [the land] were watered by rain (U- tram a spring and 
half of the one-tenth if it were watered by wells.** 

Some of the scholars held by anal<^ to palm-trees and 
grapes that [alms] on olive trees [should be one-tenth as well]. 

Since men possess crops of varied produce other than pa!m< 
dates, grapes and olives, such as walnuts, almonds, figs, and 
others, which the Apostle has exempted from payment, we 
concluded that God imposed the payment of alms on some 
crops, but not on all. 

152. Shafi'i said; ** Men have produced wheat, barley, millet 
and siiiiiltaf' products, on whidi, we are told, the Apostle tri 
ordered the payment [of alms]. By analogy of wheat and 
barley, alms have been paid on grain, suit (Idnd of barley],** 
'dla.s [kind of wheat],** rice, and all other products which men sig 
have produced and eaten^ such as bread, 'a$Tda, sawrq,.udm,*» 
Chick-peas and qa^tant [general term for lentils, etc.] which 
may Be t&ade into flour or bread, etc;, in the same way as the 
Prophet ordered the payment of the alms on similar j,- -^ncts 
which men produced for food.*' - 

Men have produced other products on which neither the 
/Apostle, nqr those who succeeded Mm, ordered payment [of 
alms], for they do not fall ill the category of products on which sii 
[the Prophet] imposed alips, such as thufa', asbiyush, kusbara 

" Abu Dawud, Vol. II, p. 108; ShawkSnl. Nayl oMw:' IV, pp. 

149-50. 
*• BQlaq cd.. p. 27. 

i* Suit u a species o( barley, having no husk, lidt meant either Ixardr 
lest or smooth. Lane, Lexicon. Part IV, p. 1401. 

***Alas is a certain kind of wheat, having two grains in one husk, and 
i9j9^n><^ oiae grain or three. I,ane, JLexi«on, Part V, p. 2130. 

o^iiE^, mffiii «bd lnAia «t« ^K^ei; of Ocnir made into various ySadi 
of nwisted foi^. |^3e^^tt^ :SkV» 

^shafii. mm lO^mm. iMi n. m 
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rcorian#et>]r '^io^t'^ and stlu^ ii are [aU] esumpt 
•from alms. This indicates that alxns are [obligatory] on wax 
producu, but not on all. 

t^. Shafri said: *« "The kjmih ordered the {Ktyment of 
alms on silver, and the Muslims followed his precedent on 
gold, either [on the strength of] a narrative vtrhich was not si92 
transmitted to us^ or on [the strength of] analogy that gold 
and silver are measures of price which men used to hoard or 
pay in exchange for goods in various countries before the rise a 193 
of Islam and after it. 

Itfm possess other [kinds of] metal such as brass, iron, and 
lead on which neither the Apostle nor those who succeeded 
hiro imposed alms. They are exempt on [the strength of] 
precedent and they should not, by analogy with gold and 
silver, be subject to alms, for gold and silver are used as 
standards for prices in all countries, and all other metals may 
be purchased by litem on the basis of a specific weight at a 
certain time. 

Although ruby and chrysolite are more precious than gold 
ahd sll^, neither the Apostle ttor those who succeeded him 
have imposed alms on them as far as we know. Since they are 
possessed by a special [class] and are not used as a medium of 
exchange— because they are not measures of price— they are am 
exempt [from alms]." 

154. Shafi'i said: " According to what the public have re- 
lated from the Apostle concerning the alms on the cattle and 
measures of price [i. e., gold and silver], he ordered its pay- 
sient once a year. For dod said: 

Give the due portion of it on die day of its harvettit^ [Q. VI, 
142]. 

So the Prophet decreed the payment of alms on the produce 

** Spedcs of ipica. See Lane, Lexicon, S. V. 
" BQliq ed., p. 28. 
See MUik, Vol. t, pp. 24«-47; Abfl Daw&d, Vol. II, pp. 100-101; Shiai, 
KitSb al Vmm, VoL II. p. S4. 
**Myik, VoL I, pp. 2S0-5U Sb2fil. KitSb ai-Vrnm. Vol. U. 54-56. 
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Of sowing and planting, in confomity with God's communi- 
cation, at the time of the harvest, not at other times. And 
he specified that [the alms] on likaz [natural and hidden 
treasures] shall be one-fifth, to be paid on the day they are 
produced, not at other times.** For Sufyan [b. "Uyayna] told 
us from al-Zuhri from [Sa'Idj b. al-Musayyib and Abu Salama 
from Abfi Htirayra that the Apostle said: " One-fifth [diall be 
paid] on rikaz." '* 

If it were not for the evidence of the sunna, all goods would 
have been ir^f ed on an efutl KiotlH^ osg basis df] the 
literal meaning of the Qur"an, and tht alms would have been 
imposed on all, not on some only. 



[Pilgrimage] 

155. [Shafi'i saidj: God imposed the duty of al-hajj (Pil- 
grimage) on all wIeo can perform it,'* It has been related 
from ^e Prophet that the means (al-sabil) consists of the 
necessary provisions and transport (i. e., donkey or camel) .»» 
And he [the Prophet] specified the time of Pilgrimage, how 
to pronounce thie faraiiila of £uMUi% [the duty],** and y»^t 
is decreed [as recommended acts], and what should be avoided 
in the wearing of garments and the use of perfumes as well 
as other procedural matteis [sudi is the halts] at the [sano 

"Shlfi'l, Kitdb al-Umm, Vol. II. pp. 31-52. 

"M»ik. Vol. I, pp. 249-50; BuUian, Vol. I. pp. 331-82; Ibn ^anbal. 
Vol. IV. pp. 312-13; ShawkaaT. Nayl at'dwfSr. Vol. IV. pp. liG^SS; Shifil, 
KitSb «.l-Vmm, Vol. U, STrSI. 

" Litenlly: '* On all those who ha1« «bte msm^- ^l^imjf . % III. 
91: "It is the duty of all men towSBtd God to oane to Ibe HoUie o( 
Pilgrims, if they are able to make their way there." 

"la aM^ IC'tab nl-Vmm, Vol. 11. pp. 9&-98, Shifi'i defines the Cipu^ 
to fulfil the duty of haj) in broader tcrnu, including physical htiSeSt M 
addition to the availability of the means of transportation. See alio 
Tabari, Tajsir, Vol. VII, pp. 57-46. 

"The formula " labbayk AUahurama" is uttered by all pilgrims while 
performing the duty. Sec Tabari, al-Qira Li-Qafid Vmm al-Qura (Cairo. 
1367/1948) « pp. 
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tuary] of 'Arafa and the [passing of the night at] Muzdalifa, 
aiid A» dtnosHS^ [of the stones at Mina]« ^ ^Amrk^f l^^^ 
head], the circumambulation [of the Ka'ba] and other matters.'* 

If someone was unaware that there was a sunna for matters 
oil whM ^ere was a text in ihe Sook of Gad #xce^ wktt 1 
have already stated concerning the sunna laid down by the 
Apostle [specifying] tiie meaning implied in God's general sisr 
cf^mmunication, and that [the Prophet] merely explained God's 
prescribed acts, prohibited or permitted that I have men- 
tioned, and all other matters connected with them, including 
their time of fulfilment as weQ as other matters not dealt 
with [in God's communications], it became obligatory on men 
that if the sunna of the Apostle confirms [and explains] God's 
communication in one or more instances it shall do so always. 

It is evident that the [Prophet'%} sitttlla never contradicts 
the Book of God, and that his sunna— even in the absence of 
legislation in the Book— is binding, as I have already stated 
here and elmn^meS, in aecoidance with God's aimmandf^to 
obey His Apostle. [For] it is obligatory on men to know that 
God has not given any other [person] such power save His 
Apostle, and that the word aM deed of every person shoiM 
be in conformity with the Book of God and the sunna of His 
Apostle. And the words and deeds of every one should con- 
t&ttH to the Book /Of God mS. the sunna of His Apostle, and 
that should the opinion of a certain scholar be contradictory sifll' 
to the sunna of the Apostle, one should abandon that opinion 
when he I^KiOmes awire of the contradiction and should obey 
the sunna of the Prophet; for if one does not do so he is 
iiot excused. For what is more obligatory on men than that 
they should obey the Prophet, an obligation indicating the B2a 
place in which [Cod] placed him in relation to His xevelfttiotis. 
His religion and the {ollpvrers of His religion? 

**For a gmexiS Mxemdasii on the performance of the Wii do^ ii| 
»>3flTt Urn. see Shifil, Ktm al-Umm. Vol. II. pp. 93-112: and Mtt&mt, t 
^•Stukhta^T (on margin of Kitib al-Vmm) , Vol. 11, pp. |$l«46. For a £ 
detailed account ol the hajj, see the wotic of a leading ele^rentU-Gentury 
ShSfi'I jurist, Ahmad Ibn 'Abd-AItah Muhibb al-DIn al-Tabail, al-Qfn 
LiQSfid Vmm al-Qura; Bousquet and Schacht, Selected Woriu cf C. 
inaudt Hurgronjet Chalk 4. 
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[The 'Idda or Waiting Period] 

156. Gedsaid: 

Those of you who die, leaving wives, let them keep to themselves 
for four months and ten days [Q. II, 234]. 

And He said: 

Divorced women shall keep to themselves for three periods [Q, 
II. 22d). 

And He said: 

Fdr thds^ et yovat women who have despaired of [further] men- SU) 
struation, if you are in doubt, their period of waiting shall be 
three months, as it is for those who have not menstruated as yet. 
Fdr t|i«ttii'W their term is when thef are delivered 

of wlft; tlb^ bew {^^^ LXV, 4]. 

Some of the scholars said; Since God has obligated the 
W(Hnan whose husband dies to wait four months and ten 
fdkys], atsA hms specified the period of waMflf 1^ the preg- 
nant [woman] to last until she has been delivered, [it follows 
that] if the husband dies and the woman is pregnant she is 
bound by the two periods ooncuftewtly joist as she would be 
bound to fulfil any other two duties combined together.'* 

157. [Shafi'i] said: But since the Apostle said to Subaya, 
daughter of al-IJarith, who gave birth to a child a few days 
after her husband's death: " Ymn WtM krttrftft [#trt]^fiia^^ sM 
you may get married," this indicates that the *idda— whether 
in the case of death or divorce to be fulfilled by [the expiration 
of] the required months— was intended to ^bCfid] wsileQ viho 

are not pregnant; but if they are pregnant the "idda is »» 
dropped.** ( 

** Tb3a h Oie opinion' of Ibn 'AbbSs and, pa^tgi, WL. See ISiapr^k^i. 
Nof i al-A»tor, Vol. VI, pp. 306-W7. 

«* See Milik. Voi. U. pp. 580^901, AM imM. m 14 p. 29S; Shm, 
Kim ai-Umm. VoL II. pp. WiWm ^mlA^ iVM ^^'^*»tSr. Vol. VI. 
p. 308. 



shAfi'T's RisiM 168 



^forbidden Women] 
158. God said: 

jporbidden to you arc your mothen and daughters, your tisten, 
your auxt^f paiiSrfM and matemal, your brother's daughters, your 
sister's daughters, your mothers who have given suck to you, your 
suckling sisters, your wives' mothers, your stepdaughters who are 
in yoar taff^ bifng born of your wives you have been In to-feet 
if you have not yet been in to them, it is no fault in you— and 
the spouses of your sons who are of your loins. And it is for- 
bidden for you to take two sisters together, unless it be a thing 
of the past: God is AU-foigiving, All-compassionate; and wedded 
Women except what your tight hand has possessed. So God pre- 
scribes for you. And it is lawfid for you to seek what is beyond 
that by means of your wealth in wedlock and not in debauchery: 

lated, and it is no fault in you in regard to anything you may 
give them by mutual agreement beyond the stipulated atnount. 
Verily God is All-knpwing, AU-wise [Q. IV, 27-^. 

This comtnuDicatton may . have two meanings: [it may 
mean] that the women whom God has [specifically] forbidden 
shall be [regarded as] forbidden, and that those whom He has 820i 
hot specifically forbidden, shall be lawful on the grotmd tituit 
He is [both] silent about them and by His saying: " And [it is] 
lawful for you to seek what is beyond that " [Q. II, 28]. This 
may% itgsilijed literal meaning of Ihe communication.*" 

But it is evident in this communication that the prohibition 
concerning the taking of [the two sisters] together as wives 
tmm (llitiilpiished from the prohibition of taking mothers 
[as wives]. So what God specified as lawful shall be lawful; 
what He specified as forbidden shall be forbidden; and what 
He prohibited concerning the takingti^ -^e twosisten together 
[as wives] shall be prohiblteJ. 

God's prohibition of the taking, [of two sisters] as wives is 
m Evidence that He has [merely] forbidden taking them 
together, but that taking each one separately is lawful in a an 



•"See TabaH. tupfr, Vol. ViH. pp. Hhl9. 
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principle while the taking o£ mothers, daughters, and paternal 
and maternal aunts is unlawful in principle. 

The meitfttng implied in the communication: " And [it is] 
lawful for you to seek what is beyond that " is to specify those 
women who are in principle forbidden as well as others o{ 
iecfiilA aiiiitts relatM bf lititd^Iing-4lti^ mn mif be married 
in accordance with [the prerequisites of) lawful marriage. 

159. Some one may ask: What is the evidence for that? 

160. Thie answer is: •> Sint^ {the mict'tnutn number of] 
women who may lawfully be taken as wives is four, the taking 
of a fifth [would be unlawful] and the marriage contract 
WtiuM fiave id b6 d!ssd!««di t(»r no [woman] shall be lawful 
unless uken in accordance with a valid marriage contract. 
The taking of a fifth woman, like the taking of a single one, 
is lawful in accordance with God's saying: " And [it is] lawful 
for you what is beyond thafc" provided she is taken in a lawful 
manner and in circumstances making the marriage lawful and 
not forbidden in principle. 

But marriage between a matt and a li^aiK «^4l mt, binder 
any circumstances, forbid other marriages to her paternal or 
maternal aunts— as God has forbidden his marriage to the 
vnves* mothets-'So her paternal and matmtal aunts may be 
included in the category of who may lawfully be married. 
Just as it is lawful for a man to marry another woman if one 
ol his four wives is separated from him [by dea#i iir ^ii^ce]. 
so the maternal aunt becomes lawful, if the daughter of her 
brother is separated [from her husband].*' 



[Jtorbiddm Food} 

161. God said to His Prophet: 

Say: I do not find. in^<i^hai%& revealed to mti a^nchtng forbidden 
to one who eats of it. unless it be a dead animal, or blood out- 

« BaUq ed., p. 29. 

^For fuithcT ' discussion on forbidden women, «ee Sbifil. Kitab al- 
Umm, VoL y, 1^ tS. 
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poured, or the flesh of swine, for it is an abomination, or an 
impious thing over which the name of a god other than God has 
beea invoked [Q. VI. 146]. 

This communication may IsESt two meanings: First, that 
nothing is forbidden at all except what God has [specifically] 
excluded. This is the clearest and the broadest meaning and 
any one presented with if liuinll^iE^ibdi it oiice ffiat ti^i^ 
is forbidden except what Cod has specifically forbidden. If it S2«t 
means otherwise, the scholars are under obligation to accept 
no odier tHjea»!l%^^i»hat the sunna of the Prophet spedfies 
and they should say: " This is the meaning intended by God, 
Blessed and Most High." 

Nothing in the Book of God nor in the sunna [of His 
Prophet] is regarded as a particular [cottMoHication] unless 
there is a specific [evidence] in either one or in both, and 
nothing is regarded as particular unless the divine communi- 
cation ii in^aMl to tneatf pattiisillar. So what is not inteittisd 
to be a [particular] communication, must never be so regarded. 

So God's saying: " Say: I do not find, in what is revealed 
to me, anything forbitiden to one who eats of it . . , may 8207 
mean that the Apostle was asked [to specify] a certain thing 
to the exclusion of others. And it may [also] mean [nothing 
forbidden] in what you were eating. This [may be] the appro- 
priate meaning in accordance with the evidence of the sunna. 
For Sufyan [b. 'Uyayna] told us from Ibn Shihab from Abu 
Idrls al-KhawlanI from Abu Tha'laba [al-Khushni] that the 
Prophet preMMiei the ea^goi hemvi lta«inf iinp.'^i* ibid 
Malik [b. Anas] told us from Isma"il b. Abl IJakIm from 
'Abida b. Sufyan al-Ha^rami from Abu Hurayra from the gas 
Prophet who saiiit '*^the seating of any of the beasts which 
have fangs is forbidden." •* 



"Muslim, Vol. Xllt. pp. 81-83; AbO DJwfld, VoL III, p. S55; Shawkini, 
Nayl al-AwtSr. Vol. VIII, p. 120: Shafi'i, Kitib aUVmm, Vol. II, p. 219. 
"Malik, Vol. 11. p. 496. 
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[Women's Ahstention during the *ldda of Their 
Hmband^ Death] 

162. God said: 

Those of you who die, leaving wives, let them keep to themselves 
for four montfjs and ten [days]; when they reach the end of their 
term, then it is no fault in you what they may do with them- 
selves honorably. God is awate of what you do [Q. II, 234]. 

So God specified that [women] who [suffer] the death [of 
their husbands] are under obligation of the 'idda [four months 
and ten days] and that upon the expiration of the term they 
shall be free to do honorably with themselves whatever they 
may wish, but He inentionednoUiing else to be avoided during 
the 'idda." 

The literal meaning of the divine communication is that 
[the widow] should alM^tain only from getting matried dih^lng 
the "idda and that she should stay in her house. 

[The communication] may [also] mean that [the widow] 
li^tiM [ti6t ottl^ abstain from 1ititfiige« t»ut also from certsdn 
other things which were not forbidden to her before the 'idda, 
sudi as [the use of] perfume and [the wearing of] ornaments. 

Suffice the Prophet decws«d that the vMem must alfeitafii 
from the use of perfume and the like, she is under obligation 
to do so [by virtue] of the duty imposed by the sunha, but her 
abstention from marriage and her stay in the house of Iffit 
[deceased] husband ate [imposed on her] by the Book and 
the sunna- 

"Oite stmna's nile here as dsewhere is [merely] to specify on 
God's 'behalf what [the widow] should abstain from doings 
just as it specifies [the duties of] prayer, alms, and pilgrimage, bjc 
The sunna [also] provides [rules] laid down by the Apostle sao 
[f<H' matters] on which there is no divine communication. 

»Shafi% Kitib al Umm, Vol. V. pp. 205-208; Taban. TafOr, Vol. V, 
pp. 77-94. 
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[ON THE NATURE OF QOEI'S OEDERS 
OF PROHIBITION AND THE PROFHET'S 
ORDERS OF PROHIBITION]* 

163. [the iinterlbaitor] asked: Will you explain to me 
the sum-total of God's orders of prohibition and the Prophet's 
orders of prohibition generally, leaving nothing [unexplained]? 

164. Shafi'i replied: [God's] orders of prohibition fall in 
two [categories] of meanings: 

First, the act prohibited must be in itself unlawful, never 
to be lawful except by a particular indication laid down by 
@od lii His Book or [specified] by His Prophet's tongue. Uha 
if the Apostle prohibits a certain act it shall be regarded as 
unlawful, and no particular act is permitted unless it falls 
[in tliS 4^ti%o«y &t\ t certain meanil% [o! pefiilimdtt] its I 
have already explained, 

165. He said: Explain to me this kind of prohibition which 
you have fast tmM by an -example which in^licates #e like 
meaning. 

166. [Shafi'i] replied: AH women are forbidden [to men] 
except in one of two ways: Either by nikah (marriage) , or 

^Tfau chapter hu been moved from the latter part of the Risala (see 
paragraphs 926-960 of ShSkir's editiop) , hecaiue it deals with « broad 
jurisprudential subject. The heading is borrowed from skifiTt kitSh 
al-Vmm (Vol. VII, pp. 265-67) where the same subject is briefly discussed; 
rt. Jumff al-'Ilm, ed. Shtkir (Cairo, 1359/1940) , pp. 125-34. 

178 
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wa^r (intercourse with a slave-woman) by virtue of possession 
These are the two ways made lawful hy God [in His Book]. 
The Apostle laid tfown fn the sunna the modes in "which the 
nikah makes previously forbidden women lawful, [such as] the 
need for a guardian, [the testinipny of] witnesses and the con- 
sent of the thayyib woman.* The Prophet's stipulation con- 
cerning the woman's consent is an evidence that [prior] consent 
of the [two] spouses is a prerequisite without distinction 
between them. Thus if the marriage [contract] fulfils four 
condilions^onsetit of tiie thayyib woman and the man, 
[presence of the] guardian who arranges the marriage for the 
W0a;i9n. and the witnesses— it would be lawful, except in cer- 
talw mses I sihall cite later. %m if !t lacks atiy otte of 
the four conditions, it becomes fasid (invalid) , because it 
would not be in accordance with the sunna laid down by the 
Apostle for a valid marriage. If a sadaq (bride-price) were 
added [as an additional condition] it would be commendable; 
but the marriage [contract] would not be fasiid without it, for 
God's stipulations concerning marriage do tioft ittdude mahr 
(dowry) .» (This subject has been treated elsewhere) .* These 
conditions are as equally [applicable] to honorable as to dis- 
honorable women, for each one is equal to the other in all 
matters thlit at« lawful and unlawful, obligtldtf m WMiH^f 
tory, punishable or unpunishable. 

167. Shafi'I said: • The circumstances in which marriage is 
pemeiisMhle—itt auet^indKnee wiflh i»tm I have described— are 
those in which marriage is lot prohibited, for if marriage is 
made in accordance with the prohibited circumstances, it 
wdttld lie tipgarded as void by the ofders laid down by God 
in His Book and by the Prophet's tongue. For example: 
[Marriage is void] if a man marries his wife's sister, because 
God prohiiSited the tilting of two sktei^ as wPwes; or if a man 

'The thayyib woman may either be a widow or a divorcee, or not a 
virgin. See Lane, Lexicon, p. 9^. 

• See Q. 11, 237. 

*Sec Shafil, Kitab al-Umm, Vol. V. p. 51. 

* Bulaq ed., p. 48. The icatefflent " Shafil said " in the previous paia* 
gittph of ShSkirVi editicm is ondtted. 
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takes a fifth i«^sani ttl because €fdd f)€^ mlf four 

[at a time] and the Prophet made it clear that God prohibited s 346 

the taking of any additional one; or if one marries his wife's 

aunt, paternal Or maternal, since this is prohibited by the 

p^j|^eCS «Bt «tlie marries a woman during her 'idda. All 

these marriages are not lawful, for they are all prohibited, and 

no disagreement exists among scholars about them. b48 

168. Shafil said: In like laannier the Prophet prohibited 
[such marriages as] al-shighfrj* aat^ ptttl'a.' He [afeo] pro- 
hibited the pilgrim, [whether man or woman] from marrying 
or getting married [during the performance of Pilgrimage]. 
We hold that all sueh fflartia^ fcon tracts] in the d^^mnslanGes 
in which he [the Prophet] prohibited them, must be dissolved, 
just as other marriages which we have already cited must be 3347 
dissolved. Some [scholars] may disagree with us on this matter, 
but we have discussed this elsewhere.' Similarly, the manui^ 
in which the woman is married without her prior consent 
[must be dissolved]. She may give her consent later— which is 
not permissible— but ^e contract was void at the time it was 
concluded. 

Similarly the Apostle prohibited gharar sale.* the sale 

*$&|gMlr lit: (I mode of marriage which exbtfil iM %abia befon: Islam 
by virtue 6t Wliich a person may marry the satet or (bnighter of another 
person, and the latter reciprocating in like manner, so that neither one 
will need to collect the mahr (dowry) from the other. For ShSfiTs further 
treatment of the subject, See Kitab al-Vmm, Vol. V, pp. 68-69. 

' Mut'a is a form of temporary marriage; its period is fixed, and the 
contract is dissolved automatically at the end of the period. This form 
of marriage, practiced in Arabia before Islam as well as in the early 
Islamic period (Q. IV, 24) , was later declared' abolished. The contra- 
dictory traditions reflect the controversy among early jurists as to its 
validity until it was rejected by the Sunni schools. It is still valid in 
Shi'i law. For ShafiTs further treatment of the subject, see Kitab al- 
Vmm, Vol. V, pp. 71 1,', and J. Sdtadit, Origku of Atu^atnmadan jitris- 
prudence, pp. 266-67. 

• See Shafil, Kitab al-Umm, Vol. V, pp. 68-72; «nd JkhUlaf al-0a^tk 
(Kitib al-Vmm, Vol. VII, pp. 238-41, 254-57) . 

'The gharar is a kind of sale in which uncertainty is involved, such 
as the sale of fish or birds befoK they are actually caught or produced 
by die vendor. .See Shifil, kitab al-tfmm. Vol. lU. p, IS, 
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<4 ^ Mm iir tf]^ dum the sale of al>^itya,«^ an^ 

others. For in principle one's own property is forbidden to 
another save in a lawful manner and by [the kinds of lawful] 
sale the Apostle did not prohibit, but no sale prohibited by 
the Apostle which is unlawful in principle renders one's 
property lawful to aiiother. Disobedience of a prohibition of 
sale does not make lawful what was unlawful, for in principle 
the unlawful will not become lawful except in acts "which 
constitute no disobedience. These [examples] fall in the cate- 
gory of [legal] knowledge for the public. 

169. Someone may ask: What is the kind of [orders of) per* 
mission that is prohibited to men [only] in specific cases and 
is different fi-om the kind of [orders of] prohibition which you 
Imt jtist lilted? 

170. [ShSfi'i replied]: It is like the Apostle's order of pro- 
hibition against wearing a single robe by a person who folds 

it on one side leaving uiicovered a certain private area of his »m 
body while a lad is eating before him. [The Prophet] pro- 
hibited eating from the top of, the dish; he is reported to have 
prohibited-iSUlltiiifh this k mt dertalti-eattng two llates to- 
gether, exposing the inside of the date [prior to eating], and 
halting on the road for rest.^^ Since the wearing of the robe, 
the eating of food (as much as one desires) , and [walking on] sag 
the earth (which belongs to God, and all men are equally 
entitled to use it) are all lawful acts, the Prophet's order of 
prohibition refers to particular acts which are different from 
those he permitted. For the [Prophet's] order of prohibition 
[is limited] only to the wearing of the robe if it were folded 
in such a way that it leaves uncovered a certain part— the 
'awra (private parts)— but if the 'awra were covered by the 
cloth, the prohibition against uncovering the "awra should sjsi 
not include the wearing of the robe, sitice one can wear it 
without .uncovering the "awra, [Similarly] the Prophet's orders 

"T&K *a^p ate, a transaction on cb^jSb. pexmitted by the 

Pniph0|< *B»f4!«f ta IsftV W tbe suae cat^oiy as the mozabana sale. 

Set pm^i^^0mki^^k. %0km. 

WSife fieiiiSi^ Uli m, sm^ mum. Vol. XIII, pp. 228-29; Abii 



against the [lad's] eating of the food [before -an uncovered 
^wra] and eatfaig kom^ the tep «I tlra which are per- 
missible, are merely orders of etiquette, for it is more appro- 
priate on behalf of the host to observe them while eating 
with his table-companmn, instead of eating voraciously. [The 
Prophet] prohibited eating from the top of the dish because 
God's blessing descends on the top and it should continue 
descending on it. So once he has eaten the feod on the ^d)es/ 
it would be permissible to eat the top. If one is permitted' 
to walk along a road, he does so because it is permissible [in 
principle], since nobody owns it, to forbid others from passing; S392 
but the Prophet prohibited halting for a certain specific 
reason, for he said: " It is the shelter of insects and a passage 
for snakes," not because halting is unlawful. He also pro- 
hiMted halting M waad wwe mmem aasd msmied. for if 
one halts [for rest] Others' right Of passing iwould be en- 
croached upon. 

171. Someone may ask: What is the difference between this 
[kind of prohibition] and' the other? 

172. [Shafi'i] replied: He to whom the proof is established 
[concemliJg the validity of these orders] must Vnovf that the 
Prophet prohibited [the acts] which I have just explained, and 
he who acts contrary to them, despite his awareness of them, 
would be regarded as disobedient and should ask God's for- 
giveness and never repeat them again. 

173. He may ask: Such [a man] is disobedient, and since 

you have already called [the man who violates]' the marriage ssss 
and sale [ioifmets] MsSmMmt &f this {your] book, on what 
-ground have distinguished between the two? 

174. [Shafi'i] replied: I made no distinction between the 
two tm me grotifld ol tfisibiedlbni». dteel immw^^^&it i^h 
as disobedients, although astts^ti acts of disobedience may , be 
greater than others. ' 

175. He may ask: On what ground have you not regarded 
as disobedient the man who wears the robe, eats from the 
top of the dish and halts on the road, .while you regarded 
«uf dfsebedflsnt the An who vieflates tlie ttttyriage and sale 
[contracts]]^ 
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176. [Shafi'I] replied: The first has been ordered to obey an 
order of permission and has done so, so I have regarded as 
la^t^Eul what was permitted and unlawful what was |m>hibited. 
His disobedience to what was permitted would not render it 
unlawful in all circumstances; but it prohibited him frota 
coiiuisittttig an auct dfsebedienee. 

177. He asked; For example? 

178. [Shafi'i] replied: A man having a wife and a slave- 
woman is prohibited from intercourse with them i^enever 
they are menstruating or fasting; if he did, the intercourse 
would be unlawful. However, neither is forbidden in other 
circumstances, for they are in principle lawful to him. $33, 

179. Shafi'i said: One's own property is forbidden in 
principle to be taken by another, except in a lawful manner 
which permits another to do so. [Similarly], women are for- 
bid4en to men except by marriage or ownership. So if on* %^ 
makes a marriage contract with a forbidden [woman] or enters 
into a sale transaction concerning forbidden [goods], such con- 
'HsmiM- wituM be fhvE^ia, what is forbidden cannot txee^e 
lawful by an unlawful act. The act which is in principle 
forbidden remains so unless there is a specific text in the Book 

or a stmiok ett emmnsas or the like [whidi make it lawful]. 

ISO. Shafi'i said: i« I have already given examples of [the 
kind of] prohibitions which were not intended to be [on the 
^iXtts t&otM^ ts fii<3^] unlawful orders [spodfied] by indica- 
tions which I do not want to repeat here. May God protect sjss 
us against error and grant us success. b» 



" Bulaq ed., p. 49. 
» BOlaq ed., p. 50. 



Chapter IX 




[ON TRADITIONS] 

Defects in the Traditions 

181. Shafi'i said: Someone has asked me: We find that 
amon^ the traditions from the Apostle some are in conformity s2io 
Ififil i&e Qur"Sn; others are in conforihfty only *rith:Qie general 
figging of the Qur'an; and [still] others provide either speci- 
iotftins additional to those of the Quranic text or legislation 
fa nuttters on which the Quf^ Is stteht. 

Further, there are certain traditions which agree with one 
another, and others which are contradictory to one another; 
the abrogating and the abrogated traditions are clearly dis- 
tinguished [in some of them]; in ofi^Sf* the traditions which 
are abrogating and abrogated are not indicated. 

There are [certain traditions], consisting of orders of pro- 
hibition by the Apostle, the obligation of which yoil ha,ve 
regarded as binding, while there are others, consisting equally 
of orders of prohibition, the obligation of which you have 
regardeii as dpiidiiaL 

We have noted that you have accepted certain contra- 
dictory traditions but not others; and that you have applied ssii 
anait]^tc:at deduction on the strength of stSffiS ctf ^lem only; 
Your [method of] analogy, however, was discriminatory, for 
you have applied it in some [cases] but not in others. On 
vAim l^tmwi' fal fassen applying analogy to some while 

vm 
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abandoning it in the case of others? Furthermore, you have 
been disagreeing with other scholars— some of you have alsan. 
doned certain traditions in favor of others of equal or even 

182. Sh&fi'I said: I Imve implied as ibllows: 

The sunna which the Apostle has laid down on matters for 
which a text is to be found in the Book of God is always in 
full agfiE^att wi^ that text an# ekrlf^^ttg on God's behalf 
a general text; the [Apostle's] specification is more explicit 
than the text. But as for the sunna which he laid down on 
matters for which a text is not fount! in the Book ei^ God, the 
obligation to accept them rests upon us by virtue of the duty 
imposed by God to obey the [Prophet's] orders. As to the 
abrogating and abrogated sunnas--^Bke the abrogating com- 
munications laid down by God to abrogate orders— they are 
in like manner laid down by the Apostle so that each sunna 
may be abrogated by another. And I have given him [the 
interlocutor] other examples which I have already discussed 
in this book, in explanation of what I have just describedi^,.> 

As to contradictory traditions where no indications exist to 
specify vMi^ is ihe ^br^aMng ihe ak^^wA, ilt<^ ^ 
all in accord with one another and contradiction does not 
really exist among them. [For] the Apostle of God, being an 
Arab by tolifue and by country, may have laid down a general 
rule intended to be general and another general rule intended 
to be particular, as I have already pointed out in my discus- 
sion on the Book of God and the sunna of His Apostle. Or a 
attain question may have been asked to which he gave a 
certain concise answer, leading some of the transmitters to 
relate the tradition in detail and ethers in brief,"* rendering 
the meaning of the tradition partly clear and partly vague. 
Or [it may happen] that the transmitter of a certain tradition 
related- the answer he heard [from tue prophet] without 
knovHxig -wim the quration had be«t, letr ^d tfis tim 
question he would have understood the answer cSlearly- frasi 
the IFe^soning on which the answer was based. 
He [the Prophet] may have likewise liaid down a sunna 
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covering a particular situation and another covering a dif- 
fefcnt one, but some of those who [related what they] heard 
failed to distinguish between the two differing situations for 
which he had laid down the sunnas. And he may have laid 
down a sunna on a certain matter in conformi^ with the text 
jof the Quran]— transmitted by one authority— and another 
in one form in agreement with the text and in another contra* 
dictory to it— owing to changes in the drciraBtanres— trans-' 
aiitted by another authority. Hence the transmission by one 
authority appeared to many as contradictory to the other, 
while [in reality] no contradiction existed at all. He may 
have also provided a sunna consisting of an order of per- 
mission or prohibition the wording of which was general, and 
he may have provided a second specifying sunna which m^de 
evident that his order of prohibition was not intended to pro- 
hibit what he made lawful, nor that his order of permission 
made lawful what he had prohibited. For all possibilities of 
this Mnd paralkl examples radst in the Book of God, which 
we have already described [in this book]. 

[Whenever] a certain sunna was abrogated by another [the 
Ftophet] never failed to indicate in the abrogating sunna v^at 
he had intended to abrogate. If certain transmitters have aftt 
overlooked some information concerning the abrogating and 
abrogated sennas, [at l^t| 006 mm live triMattiHEi "^hiiif 
the others did not, so that information concerning abrogadons 
was never entirely lacking. 

All such matters, as I have already explained, were accepted 
in accordance with what the sunna laid down ag^ [mm} loaew" 
how to distinguish between the sunna in the same way that 
[the Prophet] did, for obedience to his ruling distinguishing 
the sunnaa mm frem ^«i^et tvai^bligatory and no one had 
ever questioned that [the Prophet] did distinguish between 
one sunna and another. .For if anyone says that the Prophet 
made no distinction between one [sunna] and ano&«ir He 
would be ignorant [of what the Prophet said] or, what is sgu 
worse, doubtful of it. Surely, obedience to God [imposes the 
duty] of obedience to [ibs Pxagbet'a orders]. 
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The contradictory sunna is due eitiier to incomplete trans. 

although what was lacking can be known from other [tradi- 
tions], or it is the product of the transmitter's imagination. 
No contradictory tradition [from the Pr^^et]«fs 'known to us 
for which a possible explanation is lacking or the category 
to which it belongs is not known, as I have already pointed out. 

We may find [the ai01s#er], on the dtlunr hand, by the indi- 
cation as to which of the contradictory traditions is the most 
reliable; for if two contradictory traditions exist, they cannot 
possess equal validity and only the reliable or authentic tradi- 
tion should be accepted. The evidence as to which tradition 
is authentic may be found either in the Book of God or in 
the Prophet's sunna, on the strength of which we accept the 
cradtticHi for which, the strongest evidence exist. However, we 
have known of no two contradictory traditions for which we 
could find neither explanation nor evidence as to which is 
the authentic one, [either oa the ground o{] it$ conCormicjr 
with the Book or with other traditions or any other kind ik 
evidence.* 

Henoi whatever the i^pctstle preMbited is unlawful 
unless an evidence is found specifying that [his prohibitionj 
was not intended to condemn the matter as unlawful. 

Finally, [Shafi'I] said, analogy [on the basis] of the stmna 
falls into two categories, each subdivided into various forms. 

183. He [the interlocutor] asked: What are they? 

184. [ShSti'i] replied: God'has imposed the obligation of 
obedience upon men through His Book and His Prophet's 
tongue, in accordance with the obligation of obedience set 
forth in His established judgment that men shall obey His 
will, withmit challenge to His command.* The Apostle speci- 
fied the meaning of what God made obliga,tcny [m the tradi- 

* Fov a disaudon on thu subject, see Ibn Quuyba it-DIruiWaif, KitSb 
Ta'viU Mutthtataf al'Hadith (Cairo, 1826/1909). 

• " L5 mu'aqqib li hukmih," a Quranic expression (Q. XIII, 41) \thiA 
Shafi'i borrows, has been differently translated by diKerent writers. Ct. 
Richard Bell, The Qut'an. Vol. I. p. 254; and A. J, Attxaf, The Kotttn 
Interpreted (London, 1955) , Vol. I, p. 272. 
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tidri] narrative Hatoleaiitted from tam witmt iai&iMi^ 

is left unexplained and the scholars are under obligation to 
regard this narrative [as authentic] as other traditions if it 
expresses the identical meaning;* This [category of traditions] »«' 
is subdivided into many forms. 

The second category of traditions consists of a general order 
of permission qualified by a particular order of prohibition. 
Men should regard [all acts under] the general order of per- 
niission as lawful and [the specific act under] the particular 
order of prohibition as unlawful. But in so doing they should 
not apply analogy to a particular order of prohibition, for the 
general rule is that an order of permission and analogy must 
be applied ordinarily on the general, not on the particular 
^le. The same [rule] must apply if the general order is one 
of prohibition and the particular order is one of permission, 
or if [God] imposes a [general] duty and the Apostle qualified 
it by a p^mMon U pdt&m^i&* 'TUm is^Ii^ i» valid 
to us [only] on the evicieace' of the Book, the suniui and 
precedents. 

To have i^ven an op^iiibn c^tr^ to an authentic oraKiition 
from the Apostle is something, I hope, for which I shall never 
be reproached. Nor has anyone the right to give such an 
opinion. However, a man ignorant of a certain tradition nay 
give an opinion contrary to it by oversight or by a wrong 
interpreution, without having intended to do so. 

185. '' [Shafi'I] said: Someone may ask me: Give me an exam- 
ple for each of the categories you have described, embodying 
in a concise statement * all that I have inquired about, begin- 
ning with the abrogating and abrogated sunnas of the Prophet, 
dting some of it K^petiier with the Qur'an, even though you •«» 
may be repeating some of what you have already discussed. 

186. [Shafi'I] replied: God ordered His Apostle to turn in 
prayer first toward Jerusalem. So Jerusalem became the qiUa 
and as long as the Apostle faced that direction, to face any 
other was unlawful. But ever since God abrogated the qibla 

* Buliq ed.. p. 34. 

*Litta£a.jt " AvoidiBf a dettfled tttttmoit flat I m^t Saiiet'' 
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towaid J^iiisilasi and ordered the Apostle and tnen to turn 
toward the Ka'ba, the latter became obligatory in accordance 
with the text [ol the Book] and no other qibla should be faced 
save in case of fear [of danger]. It became absolntely unlawful 
to turn toward Jerusalem. Each [qibla] was valid in its time: 
Jerusalem from the time when the Prophet turned toward it 
until he was^oirdered to change, and the Sadred House [Ka'ba] 
from thence forward until the Day of Resurrection. AH the 
other abrogated [communications], whether in the Book of 
God or the sunna, have in lllce manner been laid down. 

187. [Shafi'i] said: Such [a process of] abrogation is an evi- 
dence that whenever the Prophet laid down a sunna which 
God ordered him to revise, he laid down another sunna which Ba 
men were to &^ in p'kase 13I the earKi^t' one so that 

they would no longer obey the abrogated sunna. Thus no 
one, except those unversed in the Arab tongue and in the 
'knowleige ^aneeming the place of the sunna in its 
relation to the Book (that it specified the meaning of the 
Book) . should ever suppose [from the internal evidence of the 
sunna] that the Bdcilt allrc^tes the sunna.'' 

168. He asked: Would it be pi^ible for the sunna to con- 
tradict the Book [of God]? 

189. [Shafi'i] replied: Impossible! For ■ God, glorified be 
His praise, imposed on men the obligation [of obedience to 
the law] through ,two avenues— the origin of both is in the 
Book— His Book and the sunna; [The latter is binding by 
vintie of] the duty of obedience laid down in the Book that 
it should be followed. So it was not permissible for the Apos- 
tle to allow the sunna to be abrogated [by the Book], without 
ftfiie Apostle hi«i#iq pireviding another suiina ilf;fd{^t« it, 
The abrogating sunna is known because it is the later one, gs 
while most of the abrogating |communications] of the Book 
can he known only by [indttcations provided in} th6 Sunna of 
the Apostle. 

So if the sunna [itself] indicates what the abrogating [com- 
munitations] of the Book ate and distinguishes between the 

•See Chap. VI, above. 



shXfi'T's Risala 185 



abrogating and the abrogated, it cannot be abrogated by the 
Qur^n unless the Apostle hiniself provides another tunna— 
jij conformity with the Qur^n— which would abrogate an 
earlier sunna. Thus no doubt should ever remain in the 
minds of men that God has imposed the duty of obedience 
[to the Prophet]. 

190. He asked: Someone may say: If we find in the Qur^ 
an explicit general meaning which a certain sunna may eitlier 
make specific or to which it may give an implicit meaiung that 
is contradictory, do you [not] agree that the sunna (in such a 
case] is abrogated by the Qur'an? 

191^ |SMfi1i| i«pt£ed: No sdiolar should ever hold such m 
opinioni 

192. He asked: Why? 

195. [Sli£*q relied: Since God has imposed 6n His Prophet 
the duty to oliey His communications to him, and He testified 
to his [right] guidance and imposed on men the duty to obey 
him, and since the Arab tongue— as I have already explained— 
may give a variety of meanings [for each word] so that some 
of the communications of the Book are general and intended 
to be particular and others particular and intended to be 
general, and some are general duties which the Apostfe sped* 
fied [in the sunna]— a function which the sunna fulfils in its 
relation to the Book, the sunna cannot be contradictory to the 
Book of Cod, but will always follow the Book of God, in 
conformity with His divine communication, and clarify on 
God's behalf the meaning intended by God. Thus [the sunna] 
alwi^ Mtmrn dte IBmSt M dsd, 

194. He asked: Will you give an evidence in $upport of 
your opinion from the Qur'an? 

Iflif i, fShafif replied]: t quotei for Mob a purt [of i^ atfo^ 
ment] embodied in [ray] book " The [Conformity of the] 
Sunna to the Qur'an," * that God has. imposed the duties of 
^ prayer, afam^ and pilgrimage; but the A|iostle specified the 
modes of performng the prayer, t^ number of prayers and 

•This is a reference to a book which has not come down to lO, but 
^ none of ShSfiTs biographers have mentioned it either. 
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the time for perfonning them each day and the rules [govern- 
ing performance]; he specified the amount of the alms to be 
paid, the time of payment and the commodities exempted 
therefrom; and [he specified] the performance of pilgrimage 
and the rules as to what is permitted and what should be 
avoided I have also cited to hipi (>pd's jayjng; 

■M ikr the thief, male and fedaale, cut oS their Imnis [Q. V, ^2]. 

The fornicitress and 'the fornicator— scourge each one ot them 
with a hundred stripes [Q. XXIV, 2]. 

And I pointed out that since the Apostle laid down in the 
sunna that mtttog oS the hi^ ti the peiillty^ twi fSMk if the 
amount exceeds a quarter of a dinar, and that the penalty of 
scourging [for fornication] on the part of unmarried free and 
adult persons— liOT fitee tmntt^ dr slatve married persons— the 
sunna indicated that God implied [in the text of the Quran] 
a particular [category of] adulterers and thieves despite the 
fact that the literal [meaning of the] communication is ap- 
{Hirently general concerning the [penalty for] 'thieves and 
adulterers. 

196. He said: I am in agreement with what you have just 
explained; but can you give an evidence against those who 
related a saying on the authority of the Prophet which runs 
as follows: 

Compare whatever is related on my authority with the Book of 
'fS6ih'M it agrees with it. I have mSSi it< but if it docs not ag^re^ 1221 
I have not said it.* 

197. [Shafi'I] replied: This tradition was not related by one 
whose authority on any matter, significant or insignificant, has 
hem te&^^Sied so as to constitute wpi&fsiipt what hs related. 

^Tbh tradition has been tnuMnitlle^ im"*, variety o( forms and ii 
tegnded as weak. For a critical etaltta^Mli. i«« S!^Ms^, Xitib al-UfkSm 
n CTffi/ «i-Ahkam, Vol. II, pp. ffhSZ. See «Iso Slam^ edition oC the 
RitiU. p. 224. n. ii and J. Sdiadil. Orii^fU qI MtAimmadan /urn- 
prudence, p. 28. 
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Resides, that is an interrupted transmission from an unknown 
person and is unaccejH^le to Wk 

198. He asked: Was anything related on the aut{i6nty of 
(he Prophet in support of your opinion? 

[Shafi'i] replied: Yes. For Sufyan [b. 'Uyayna] toW US 
from Salim Abu al-Na(Jr from 'Ubayd b. Abl Mfi* from his «829 
father that the Prophet said: 

*Ijet me find no one of you reclining on his cQuch. whp. when 
isnfronted with an order of permissYoni Or t>l^hMti^ i^MU 
says: ' I do no know [whether this is obligatory or not]; we will 
follow only what we find in the Book of God.' * 

So * the Apostle urged men never to reject his orders, on 
the grotittdbl tl^t dod imposed the dmf they ^ould obey 
his orders. 

200. He asked: Will you give an example of general com- 
munications on which the scholars, or the majority at least, 
havH ^s^^ yidtti^^at the sunnas, ttjq^ter with dte Book, 
give an indication that such a communication is intended to 
be particular, although its literal meaning is general? 

fil. [Shafi-i] replied: Yes; it Is a» I alieady discussed 
ttt this book. 

202. He asked: Repeat some portion <rf it. 

203. [Shafi'T] replied: God said: 

Forbidden to you are your mothers and daughters, your.sisteri, uaas 
your aunB, paternal and ttiAmtMjfiiiiir hm&^^ dat^teii^ yOtO' 
sister's daughters, your mothers who have given suck to you, ypiur 
suckling sisters, your wiv»' mothers, your step-daughters, who are 
in your esiUKi.beiiig bom ot y«)tiF «ri«^ TpsnOism been hm-JbmM 
you have not yet been into them, it is no fault, in you— and the 
spouses of your soils Who are of your loins, and that you should 
take to you two sisten together, unless it be a thing of the |»ist; 
God is All-forgiving, All-compassionate; and wedded women 
accept what your right hands possess. So God prescribes for you. 
And lawful fwyou is what is beyOnd that [Q. IV, 27-28]. 

• See paragraph 94, n. 15, above. 
' " Sha&l said " is omitted. 
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So* God Stipulated what He prohibited and added: "Lawful 
for you is what is beyond that "; but the Apostle specified that 
no woman together with an aunt, paternal or maternal, shall 
'be takm as a '«^.» I know of no one who has disagreed with 
that specification. 

There are two indications in that [tradition]: First, that the 
mma of die Apostle can contradict the Book of God in no 
circumstance, but can only specify the general and particular 
conununications of that Book. Second, that [the scholars] 
have accepted that [tradition] on the atitliority of a single 
transmitter. But I know of no tiahsmitter other than Abu 
bnrayra who correctly xelated it on the authority of the 
Prophet." 

204. He asked: Would it be possible in your opinion to 
regard this tradition as contradictory to any literal meaning 
in the Book [of God]? 

Wk [S^fl^ m^m&i Wd&m &m |ila<iyon] im any other 
[can be contradictory to the Book of God]. 

206. He. asked: What is, therefore, the meaning of God's 
saying: " Forbidden t6 yOii are your mothers," in which he 
stipulated the prohibition, and then added: " Lawful for you 
is what is beyond that " [Q. IV, 27]? 

207. [Shdii'i] replied: God stipulated the instances [o( 
women] forbidden in all circumstances, such as mothers, 
daughters, sisters, aunts— paternal and maternal—, the brother's 
daughters and the sister's daughten; those forbidden in all 
circumstances on the basis of kinship and suckling; and those 
forbidden to be taken with others, although if each were taken 
separately it would be lawful. So God's saying: " Lawful for 
feiix is what is hey^M idSat," means that any woman is lawful 
in permissible circumstance; for the stipulation " lawful etc.," 
means marriage in a lawful manner, not taking a wife in an 

• ■" Qaia " is omitted. 

"See Malik, Vol. U, p. 552; Bukhaii, Vol. Ill, pp. 422-23; Muslim, 
Vol. IX. pp. 190-93: Ibn IJanbal, Vol. V, p. S5S0; ShawkanI, Nayl al-Aw(dr, 
Vol. VI, pp. 156-59. 

'^For further diKuwion on tbi» tradition, see Shafil, Kitdb cUUmm, 
Voy V, pp. 4f*. 
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Hiegal marriage, or the taking of a 1^ ^ additum 
the other four, or the taking of two sisters or any otiher 
[ivoJnan] who is in a forbidden category. 

I hstve alsd gl««sfi Wm #e f«xi»|»le ol ^] idmf Bf at^tet 
laid down by God, and the Prophet's [precedent of] wiping 



jiny [textual communication] in the Qur*an? 

209. [Shafi'i] replied: In no circuiDstaiice lain' iim mnna. 
contradict the Qur'an. 

210. He asked: How ivpuld you explain it? 

211. [Shafi'i] repliMi Since [God] said: 

When you stafld for the p^yer, Ml# fiiE im^ mA Pic 
hands up to the elbows, and wipe your beads and your &et 
to the ankles [Q. V, 8]. 

The sunna specified that whoevef is in a state of purity, 
and who has not [subsequently become] polluted, is under 
no obligation to fulfil this duty [of washing the face, etc.] 
when he stands up in prayer; it also specified that the duty of 
liiashing the feet is obligatory only on him who had not worn 
the two shoes in complete purity. 

I have also given him the [example of the] Prophet's pro- 
hibition [eating the mext ^ blasts piKisisii^ lan^ 
God stipulated: 

Say; I do not find, iii what is revealed to me, anything forbidden 
to one who eats of it, unless it be a dead animal or blood out- 
poured, or the flesh of the swine— for it is abomination— or an 
impious thing over which die name of a god other, than Cod has 
biteti itiv6liN>d; but if one ii impelled, mt '^fllTngly or oan»- 
gressing— then verily thy Lord is All-forgiving, All-compassionate 
[Q. VI, 146]; and specified what He prohibited.^' 

212. He ajked: What is the meaning of this [cbmmunica- 



213. [Shafi'i] replied: The meaning of "Say: I do not 
find . , . forbidden, etc. . . ." is that nothing was forbidden 




tioa]? 



"See also Q. VI, 147-48. 
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of whM mm were accustoMM to eat save a dead animal, 
etc. . . . but what was regarded as forbidden should not be 
forbidden unless God or the sunna so stipulated, in accordance 
with God's saying: " Making lawful for them. the good things 
and unlawful the corrupt things" [Q. VII, 156]; so it is not 
just forbidden because the food was spoiled. 

214. [Shafi'I] said: Further, I cited to him God's saying: 

God has permitted^ sale and forbidden usury [Q. II, 276]. 

And His «i<^njgr 

Do not consume your prop^etif i0mi^ffm in vanity, except thtte 
be trading by mutual consent on your part [Q. IV, 33]. 

The Apo&tle of God, however, has forbidden certain kinds 
of sales, sudi as the exchange of [gold] dinars for [silver] 
dirhams for a specified time as well as others, and the Muslims, 
following the Apostle of God, have forbidden them, too, 
although these [transactions] and others . are not contradictory 
m Ike Adidc: M G&L 

215. He asked: Define for me the meaning of what yO« 
have said in a more comprehensive and concise manner. 

216. [Shafi'I] replied: Since it is evident in the Book of 
God that God placed His Apostle in the position of a mouth- 
piece [and an interpreter] on God's behalf and imposed on 
men the duty to obey his orders, therefore when He said: 
"God has permitted sale and forbidden usury," He meant 
that He permitted the [kind of] sale which was neither for- 
bidden in His Book nor through the tongue of His Prophet. 
In like manna: Wis sayings " And lawful f6r fetu is wbstt is 
beyond that" [Q. IV, 28], means that God permitted the 
taking of women in lawful marriage as well as " what your 
ri^ht hand possesses " in accordance with His Book; » it is lix 
not an unqualified permission. This is clear Arabic speech. 

217. Shafi'I said: " [In my reply] I have added the fol- 

**MiIk al-yaiiiln, %: |lM;; «^p^r, ii a citatkm from the Qui'an cm- 
cerning the taking Of !ii«itti «iv«i aad what "your right bamft 
possess " [Q. IV, 3]. 
Buliq ed., p. SS. 
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lowing: If it were peffttyiifble tO a^ttddii a tit^tbtt !n ft&ee 
of the opinion of those who are ignorant of its place in rela- 
tion to the Book, we would have abandoned' the wiping of 
the shoes— which we have already explained— and we would 
have pefWWtliSii ©i^if^tllt^ that comes under sWe, as well as 
taking as wives a woman together with her paternal and 
maternal aunts, and the eating of beasts possessing fangs and 
^ Mke. It would also have been permissible to hold the 
opinion that the Prophet laid down the sunna concerning the 
cutting off of the thief's hand if the value of the stolen article 
exeeed^a qiiar^ Si a ilihiir before die divine cotiuUunication: 
" The thief, male and female, cut off their hands " [Q. V, 42] 
was revealed. So everyone in this category would have his 
hands cUt off. 

In like manner it would be permissible to maintain that 
the Prophet decreed the stoning of the thayyib woman [as 
penalty for adultery] before he received the communication: 
" The fornicatress and the fornicator— scourge each one of 
them a hiindred stripes " [Q. XXIV, 2], which meant that [the S2» 
penalty] for the unmarried and thayyib women would have 
been scourging, not stoning to death. 

It would also have been permissible to maintain that all 
[the kinds of) sale forbidden by the Apostle had been for- 
bidden before the divine communication " Gdd lisffi pmMtiM 
sale and forbidden usury (al-riba) " was revealed, and that 
thereafter they became lawful. Usury [may be found] when b33 
a man is indebted to another, and the debt is due, arid ^tSie 
second] says [to the first]: Would you pay the debt or pay [in 
addition] the usury? Payment would be postponed, [in the 
latter event,] but the debt would gjrow larger. 

Other examples parallel to it might be given. However, he 
who holds such an opinion would invalidate most of the 
sunnas of the Apostle; but such an opinion betrays ignorance 
indeed! 

218. He said: That is correct. 

219. [Shafi'I said]: The sunna of the Apostle is [obligatory] 
a& J have already explained, and he who holtls an opinion 
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different from what 1 have stated, betrays a lack of knowledge 
about the sunna mixed with a false opinion on subject in 
which he is ignorant. 

220. He asked: Will you cite another example of a sunna 
abrogated by another? 

221. [Shafi'Fj repJied; The abrogating and abrogated sunnas 
may be found in various places [of this book] and to repeat 
them here would take a loi% JiMi ^ 

222. He asked: Perhaps a few would be tHUra^; will you 
cite them briefly and clearly? 

223. [Sfaifii] replied: MiUk ^isaa] told us from -Abd- 
Allah b. Abi Bakr b. Muhammad b. 'Amr b. IJazm from 'Abd< 
Allah b. Waqid from 'Abd-Allah b. 'Umar who said: 

The Apostle of God prohibited the eating of the meat o£ sacri- 
fice after three da^ [bcm the first Day of Sacrifice].** 

*Abd^Aliah b. Ab! Bakr said that he dted |l3adiidon] to 
'Amra, dau^ter of 'Abd al-Rahman/* who said: That h true, 
I have heard 'A'isha say: 

A few people from the desert came [to Makka] during the Day 
of Sacrifice in the time of the Prophet, who said: ' You may pre- 
serve [the meat of sacrifice] for three days and give the rest to 
the poor.' She said [a year] later the Prophet was asked: 'O 
Apostle of God{ men were accvstomed to make use of their »acri- 
fiees: They took its fat and used its [skins] to carry water.' So 
the Apostle inquired: ' Why rid^:' Hm ha.W ptdhibleed pre- 
serving the meat of the sacrifice after three days,' they replied. 
'I have prohibited that only for the sake of those who came 
[to the dtfl during the Bay of Ba&SSsiei Staaely you nay eat of it; 
give to the poor and preserve dte n»t.' u 

We are also told by [Sufyan] b. 'Uyayna from [Sa'd b. 'Ubayd] 
al-Zuhri from Abi -Ubayd, f reed-slave of Ibn Azhar. who said: 

"Sacrifices begin on the fitst day of the Great TtasL For the niles 
governing sacrifices, see ShS&X KUSb al'Unm, VoL I, pp. 187-91. 
"Baiaq ed.. p. M. 

"See MstfiBi* W>t gp* Huslha, Vol. XIII, pp. 130 31; Shaw- 

kipl. Kafl (iMii>fan VoL V, pp. 134-37. Ct Bukhan's vostoii io Sonify, 
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I have witnessed the Feast [of Sacrifice] with 'All b. Abi Talib 
whom I have heard saying: ' Nobody should eat from the meat 
of Sacrifice after three days.' 

iind we axe told by the trusted authority^* bom Mamar 
fiom al-Zuhr! from Abu 'Ubayd from *Ali who said: 

The Apostle of God said: ' Nobody should eat from die meat 
of Sacrifice after three days.' ^ 

Ibn 'Uyayna. aIso told us from Ibrahim b. Maysara who said; 

I have heard Anas b. Malik say: We were accustomed to 
slaughter our sacrifices and preserve the remaining portion of it 
l^for our jouimeys] to Baanai^^ 

224. Shifit said: These traditions include many meaan^ 
[from which we may draw several conclusions]. [First,] the 8237 
tradition transmitted by 'All from the Prophet is in agreement 
wi& that 16* *Abd*All^ b. WSqM concerning the Prophet's 
prohibition against keeping the meat of sacrifice after three 
da^ys. [Second,] there is an indication that *Ali heard the order 
of pirohibili^ &E^m the Prophet and that this order reached 
'Abd-AUah tfc Wi^Si. [Third,] there is an indication that the 
Prophet's permission failed to reach both 'All and 'Aljd-Allah 
b. Waqid, for had it reached them, they would have ceased 
to relate the order of prohibition, which was abrogated,*and 
would have followed the order of permission which had 
become .the abrogating [order]. [For if] the abrogated order 
Of prohibition were known eo them ihey "V^Id iiot have 
disregirded the abrogating order [of permission]. [Finally,] 
the opinion of Anas that they were accustomed to enter Ba$ra 

" This tradition is regarded as weak owing to interruption in the chain 
of authorities, but its content is in agreement with similar traditions. See 
Ibn I^anbal. Vol. II, p. 297. no. 1^35. 

»• I. e., Yahya b. I^assan. 

"ShSfi'i fails to mention the nan-e of his authority, but Ibn Ijlanbal 
gives the name of 'Abd al-RazzSq. Sec Ibn ^anbal. Vol. 11, p. 282. In 
another version of the tradition he gives the name of Muhammad h. 
Ja'far. Ibid., VoL II. p. 280; al-Qizimi. p. 120. 

■*al-!UUbim!, p. lit. 
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with the meat of the sacrifices may mean either that Anas tmd 
heard the order of permission but not the earlier order of 
prohibition— thus he acted on the order of permission without 

but since the order of prohibition was abrogated, he failed to 
mention it. So each one of the two conflicting transmitters 
related what he had known. Thus it is oblig^toiry 6li iverfont 
who has heard anything from the Apostle of God, or related 
on his authority, to transmit what he had heard for the in* (.^Jt 
formation of others. 

225. Shafi'i said: Since 'A'isha related from the Prophet 
first the order of prohibition concerning the keeping of the 
meat of sacrifice after three days and then the order of per- 
mission, and the Apostle's [reason] that he gave the order of 
prohibition for the sake of those who came from the desert— 
the complete tradition related by "A'isha from the Prophet is 
that which shoidd iit^ude die fint and the last par^, as wet] 
as the reason for the orders of prohibition and permission. 
It is obligatory on all who have known about it to follow it. 

*A'isha's tradition is one of the clearest examples of the 
abrogating and abrogated sunnas. It also illustrates how a 
tradition may be split so that only a portion of it— not all- 
was related by one authority and another portion by others, 
each relating what he had remembered. 

The order of permission concerning the keepmg of the meat 
o£ sacrifice, eating it, and giving it to the poor may have only 
one of two meanings, each depending on one loi two circum- 
stances: Whenever the people of the desert enter [the city], 
the order of prohibition concerning the keeping of the meat 8** 
after three days becomes obligatory; but if none should come, 
the order of permission is valid concerning eating, preserving, 
giving to the poor, and carrying it [on a journey]. It may also bm 
mean that ttii tii&ae tiS prohibition concaMiiing Cbe It/eUSp^ 
of the meat after three days was abrogated— despite any [special] 
circumstance— so men can keep a portion of the meat after 
three days or ^ve another to the poor.** 

**Sha£'I seem* to have adopted one intopietatioii' at oae PIHs iuid 
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^Categories of] Abrogating and Abrogated 
Traditions 

j/i, fiat dtegorfj 

226. [Shifil saM]: MtMlsmia&d b. Ismt^I b. Abl Fudayk 
told us from Ibn Abl Dhi'b from al-Maqbun-frpm 'Abd al- 
Rabman b, Abi Sa'Id [al-Khudri] from Abu Sa'iid al-Khudri 8 241-242 
who said: 

We were withheld from performing prayer in [the battle of] the 
Trench for a long while, till [late at] night, but when we wd* 
relieved from fighting— as God said: ' God relieved the believers 
of fighting. God is All-strong. All-mighty ' [Q. XXXIII, 25]-the 
Apostle ordered Bilal [to call the believers to prayer] and per- 
formed the noon-prayer as fully as if it were performed in its 
tifitt, aitid parfoitned ^ mt, iKe sutii^v and tlte «viaiiing prayers 
in like manner. This [incident] took place before the communi- 
cation concerning fear-prayer was revealed which runs as follows: 
' If ycm fear [danger]^ pray eidier on or mounted.' [Q. II, 
240].M 

227. Shafi"! said: Since Abu Sa'Td related that the Apostle's 
prayer in the battle of the Trench was performed before the 
comitauiticittion on fear-prayer (if you fear, etc.) was revealed', 
we concluded that the performance of fear-prayer took place 
ifter that time, for Abu Sa'id was present [at the battle] and 
related the tradition concerning the deferment of prayers after 
their usual times** and stated that this [case] took plaa 
before the communication on fear-prayer was revealed. 

228. [Shafi'i] said: Thus in no circumstances shall fear- 
prayer be deferred from its usual time in the town, nor in 

another at another time. See his Ihhiildf al-l^adllh (on the margin of 
the Kitdb al-Umm, Vol. VII, pp. 136-S7, 247-48) . Thus the matter was 
left undecided for further interpretations and the schools vary on this 
matter. See Shakir's ed., pp. 240-41, n. 3. 

" See paragraph 148, n. 35, above. 

■**lmtt- aba means the tious of idl the piayen. 
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petComing [two] prayers at one time in. travel, whether \men 
are] in £ear [of danger] or not. Prayers must always be per, 
formed in the same manner as performed by the Apostle 
o£ God. 

Our opinion concerning fear-prayer is based on what Malik 
[b. Anas] told us from Yazid b. Ruman from $aliti b. Khawwat 
Sxom. men who performed the fear-prayer with the Ap(»tle £ti 
the campaign of Dhit aUtiqa* who said: 

A company [of believers] stood in rank [for prayer] with [the 
Prophet] while another watched the enemy. He performed one 
cycle wiiJh die company who stood with him and remained 
standing until the others completed [the prayer]. Having thfls 
taken the position of those facing the enemy, the other comp^n^ 
stood [with the Prophet], who performed die other cydte aM| 
remained sitting while the company completed theu: prayer until 
he uttered the salutation with them.*' 

229. [Shafi'i] said: We have been told by men who heard 
•Abd-Allah b. 'Umar b. IJafs relating otl the'atithority of his 
brother 'Ubayd-AIlah b. 'Umar from al-<2asim b. Muhammad 
from Salih b. Khawwat b. Jubayr from his father from the 
Prophet a similar tradition. It"« has also been related that sm 
the Prophil piarfcMrmed it Itit-pmfist ^fferently from what 
Malik had stated. We have, however, accepted [Malik's] version, 
because it is more consistent with the Qur'an and more de- 
ceptive to the enemy. This subject and &sitmaMm)i^ 
traditions related to it have been discussed in the Kitdb al- 
$alah [Book of Prayer]." We have dispensed with opposing 
yimi m 0*W0^ «^ ior^pti^Eed in [the vari«iw$ 
chapters of] our boolu. 

*■ See paragraph 148, n. 36, above^ 
** Qala (be said) is omitted. 

»'See Shafi'i, Kitab al-Umm, Vol. I, pp. 186-205. Cf. ShifiTs KitSb 
Ikhtilaf al-IfadUh (margin of Kitab al-Umm, Vol. VH, pp! 221-26)., 
Shafi'i's reference to his Kitab al-Saldh may well be to another book which 
is not in the Kitab al-Umm (see Shakir's edition of the Risdla, p. 2<5, 
n. 4). 
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[B. Second] Category 

230. [Shafi'i said]: God, Blessed and Most High, said: 

Those of your women who commit indecency, call four witnesses 
against them, and if they test^y— then detain them in their houses 
until death takes them, or God appoints for them a way out. S245 

And when., two of you commit indecency, punish them both; 
but if they repent and reforin, then let liiem [Q. IV, 19-20], 

The ptilttdtinient for the two aduk«¥i^«, according to this 
communication, was detaitimeiit and suffering; but since God 
has communicated to His Apostle tiiat the penalty for fornica- 
fibtf shall be: ^Tlie lorfiicatms and fomicatOf— scouffge each 
one of them with a hundred stripes " [Q. XXIV, 2], and for 
the slave-woman shall be: " If then, having been taken under 
ilijiin, they commit an indecency, they shall Be liable tb half 
the punishment of freewomen " [Q. IV, 50], detainment as a 
punishment for adulterers has been abrogated, but punish- 
ment [by suffering] was confirmed. 

As to the communication concerning the punishment of 
slave-women that " they shall be liable to half the punishment 
of freewomen," God has obviously drawn a distinction between 
the |t«i»ishtaeetit ^ s^ins- mk Mitem^mttmt'.^ SltSf ttiade it evident 
that half [of the punishment] cannot be other than scourging, 
for only scourging can be halved by the number of stripes 
Wh0e Stoning to death cannot be halved, since death might 
be caused either by the casting of one or by a thousand stones. 
So what is incapable of being halved cannot be regarded as 
penalty, and death certainly cannot be halved by dividing the SitftS 
number ot4M^ fgst at the person." 

QoU's communication: "The fornicatress and the forni- 
catCHE— scourge each one of them with a hundred stripes " [Q 
XXI^, ^ aaay either mean as a penalty to all free adulterers, 
or to some to the exclusion of the others; but the sunna of the BS5 
Apostle specified who is liable for such a penalty. For 'Abd 
al-Wahhab ?ii«.TI^»^iI Iftll # WWtt YWx&j b. 'Ubayd from 
al'^asan from'Ubada b. al-$amit that the Apostle of God said: 

** See paiagrapli 123, above. 
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Take it from me [repeated- twice] God has decided on a way [for 
their punishment]: For the fornication of the unmarried couple 
ft^ jyfentl^} %«G£mi^ng with « hundred stripes and banishment 
for a year; for [the adultery of] the married couple, ixrouiging 
with a hundred stripes and stoning [to death].*' 

231. [Shafi"i] said: The Apostle's saying that " God has de- 
ctcNI oa a way tehr piuiishment] " indicate that this was 
the first penaUy imposed on adulterers in accordance with 
God's communication " until death takes them or God appoints 
for them a wi^ out " [% 19].*" »a*7 

Since the Apostle ordered the stoning of both Ma'iz and the 
wife of al-AslamI rather than scourging them, the sunna made 
it evident that scourging [as a penalty] for fornication by the 
unmarried was abrogated.'^ For no such distinction in the 
penalty of freemen was ever made before except in the case of 
women under ih$an whether %y marriage or otherwise. But 
the Prophet's saying that " God has decided on a way for their 
punishment, etc. . . ." is an indication. that the first [penalty] 
abrogated was banishment, and that any other kind of punish- 
ment must have been imposed later, since the penalty of 
banishment was imposed first. [For] Malik [b. Anas] told us 
from Ibn Shihab al-Zuhri from "Ubayd-Allah b. 'Abd-Allah 
b. "Utba from Abu Hurayra and ZAyd b. Khalid who said: **« 

Two men submitted a dispute to the Apostle of God. One of 
them said: ' O Apostle of Godl Will ypu settle pur dispute on 
the basis of the Bool of tSts^* ITig other, who was more 
knowledgeable in the law, said: ' I concur, O Apostle, but I beg 
you to let me speak [first].*^ ' You may speak,' replied [tlie Prophet). 
He said: 'When nsfy sott %m'ta i&e «Mi(«(}I«yin«nt of this [the 
plaintifl] he committed adultery with his wife. I was told that 
my son's penalty was stoning [to death]; but instead 1 paid a 
ransom of one hundred sheep and a slave-woman. Upon inquiry 
from those who are Iqarntxl in the law, I have found that my 
son's penalty was a ho^KlNP ^Ip^s baii%|»i[$fit for » y^ar, 
while the penalty for his [the plaintifTs] wife was stoning.* ' By 

"See paragraph 122, above. 

" Tabari, rn/sir. Vol. VII, pp. 72-81. 

•* See paragraph ISS, above. 
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f, 

I H'lm in whose hand is my soul, I shall give my judf^mcnt on the 
I basis of the Book of God: your sheep and $iavc-woiuan should 
i l,e given back to you,' ruled the Aj>Osllc 6t God, and ordenSi 
" that the son should be scourged by a hundred stripes ^nd banished 8 249 

[or a year. He also ordered Unays al-Aslami to cross-examine the 
* [plaintiffs] wife and to Upne her ii As ltoUted adultery^ The 
' woman confessed say WM«tpMa4 fiKteiik^W 

Malik [b. Anas] told ns from Ibn 'Umar that the Prophet 
ordered the stoning of two Jews for committing adultery." 

232. [Shafi'I] said: Thits the scourging of a fiundred stripes 
and banishment ^jjQfirmcd [as a penalty] for fornication 
on the part of the unmarried, and stoning for the married. 
But if punishment by scourging is imposed (on the two fomi- 
^is,] it should not be enforced together with stoning since 
ihe latter was abrogated; for if [the culprits] were regarded as 
marned-iherefore not liable for scourging— their penalty saw 
sJKKjia %e that imposetl on raapffied- adttllw fri;«» 

[The communication concerning] the penahy of stoning for 
the two married adulterers was revealed after that concerning 
^urj^ng accordiitg to tlfite Apostle, who made that [cleair] on 
God's behalf. This is the meaning most consistent [with the 
Book of God] and most appropriate in our opinion. But God 
knows best! 



[C. Third] Category 

233. Malik [b. Anas] told us from Ibn Shihab al-Zuhri from 
4ta$, b, Malik, who said: 

Ute i^rbphet, riding on horseback, was thrown and his right siSe 
was scratched. Thereupon he performed one of his daily prayers 
siuing and we performed ours behind him sitting, too. After 
prtyer the Pfdj^tt* Said: 'The Jtn5ni [prayer leader] »* is expected 

"Malik, Vol. II. p. 822; Muslim, Vol. II, pp. 205-207; Cf. Abu Dawud, 

IV, pp. 145-46. 

"Malik. Vol. n, p. 819; Muslim, Vol. II, pp. 208-209; Abu Dawud, 
l''JV. p. 153; shawkani, Nayt al-Awtar. Vol. VII. p, 97. 
JrJ,S«t Sham. Kitab al-Vmm. Vol. VI. nn. lI<»-9» 
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10 be followed; if he perfomw the prayer sunding, you should 

stand, too; if he bows you should bow; if he raises hfs hands, 
you should raise them; if he says: ' God listens to him who 
p^^m Mm.' you should sayj 'Ftvst kt-M:'^m,''Q^''lMA'i and 
if he pedoma ba prayer sitting you should per/orm yoixra sitting, 
too.' »• 

Malik [b. Anas] told us from Hisham b. 'Urwa from his 
father from 'itHshia, -who said: 

When the Apostle was sick, he performed his prayer sitting in 
his house; but whcii the men behind him performed their prayer 
standing, he ordered thein to sit. After prayer, [the Prophet] 
said: 'The im.im is expected to be followed; if he bows, you 
should bow; if he raises his hand, you should raise yours, too; 
K he sits, you should sit all together." »' 

This traditio>!n, related by Anas [b. Malik], is like the previous 
one, but the meaning of Anas' tradition is clearer. 

Malik [b. Anas] told us from Hisham b. 'Urwa from hi$ 
father, who said: 

The Apostle of God went out [from his house] while still sick 
[to pcrloim his prayer in public]. Wliile leading the prayer, AbG 
Bakr steppc-d aside [in favor of ihc Prophet], but the latter 
ordered him to continue and sat beside him: Abu Bat|r fdflStred 
the Apostle [in his prayer], and hscii followed Abfl Bjikr." 

Shafi'i said that he was in favor of the opinion expressed 
in this tradition." 
234. [Shafi'i] said: A similar tradition has been related by 

technique of prayer to perforin Ihe formalized recitals and postures. See 
Edwin E. Calvcrly. IVorship in Islam (I.oiiilun, iyr>7). Chap. 4. 

•• Malik, Vol. I, p. I3.1; Ilukhari, Vol. I. p. 180; .Muslim, Vol. IV, pp. 
IMhH: .Abu DawQd, Vol. I, p. 164: Shawkan!. Xayl at-4u t&r. Vol. ill, 
pp. 148. 160-81. 

Milik's version omits the sfaicmcni "in his house" (sec ol-Muwatta', 
Vol. 1^). Sec also Bukhari, Vol. I, p. 180; Mu.sl;in. Vol. IV. p. 132- 

■•Sfiaik, m I. p. ISfi; Butharl. 1. pi Itfi SJa^itiii Vel. IV, pp 
135-38; ShJB i. IkhtitSt al-^adith i/iitSh at-V«m. Vol. VII. >fe 99- 100). 

»» 'rhi» statement is an rsprfs.<ion of ShaRTs opjitiun. perhaps 
ii^ al'Raihi' *5 he heard it from .Shafi'i: probably it was not pa« of the 
Rl^lk, Sei.-. Jh9kir's edition, p. 233, n- 2. 
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Ibrahim al-Nakha*i from al-Aswad b. Yazid from 'A'isha from 
the Apostle and Abu BaKr to i§^'4Watt< tet ihe I^foplet per^ 
formed his prayer sitting while Abu Bakr,'' [leading the prayer,] S253 
followed the Prophet and men followed AbO Bakr standing." b36 

23S* iphifilj said: Ste the Prophet performed his prayer 
during his death-sickness sitting while men performed it 
standing behind him, we concluded that hij previous order 
permitting men to perform prayer sitting at tfie time ^ his 
fall from the horse was abrogated by his later order that they 
may perform prayer standing, because they [should] sit when 
the imam sits.** 

Thus the evidence of the sunna and the consensus of the 
people [i. e., of the scholars] indicate that prayers should be 
performed standing when men are able to stand, and sitting 
•utiien they arse unable to stand; but those who can perform it 
standing by themselves should never do so sitting. 

Although the Prophet's sunna ordering men to perform 
thdr jmtyer behind him standing while ht pcffermed it sitting 
during his [death] sickness abrogated his previous sunna, it is 
in conformity with his sunna concerning the prayers of healthy 
and sitte men, as well as the cifHiiensfir &t the people, th^t 
each man should fulfil his [prayer] duty in accordance with 
the rule stipulating that the sick man can perform his 
prayer sitting behind a healthy imam who performs the prayer 
standing. 

So we in^intain: [If sick,] the imam performs his prayer 
sitting, but the healthy men behind Mm shoaM perft»rt» tlnsius 
standing. So each one fulfils his duty in his own way, aldiough 
it is more appropriate if the imam deputizes another person 
[whenever he is sick].** 

236. Qne scholar " held: " Nobody after the Prophet shall 

^ it. Stami Kitab al Vmm, Vol. f». lifj allfadUh 
OCilSk al Vmm, Vol VIJ. ft. l^i m4 M^i ai-AwtSr, Vol. 

BatoM, m i, |k immi^ ^l^r Xim ni Vmm, Vol. I. p. 151. 
"Far lunht'r ^isoiiSiuii, ste SKMl, KMb U-Vmtn, Vol. VII, p. 184. 
"Th» implicit criticism is alleged to have been t«v^lt«4 ^ 
follower of Muhammad b. al-Hasan al-Shaybani; but In teaiity !t KM 



lead the prayer sitting "; but the tradition which he cited in 
support of his opinion was an interrupted one related by jj, 
unreiiable authority, and therefore cannot be accepted as 
binding. [The text of this tradition runs as follows]: "Lgj 
no one after me [the Prophet] lead the prayer sitting." ♦< 

237. [Shafi'i] said: There are other parallel examples con- 
cerning the abrogating and abrogated suniias which proving 
evidence in support of this viewpoint. There are likewise 
parallel examples in the Book of God; some have been de- 
scribed in this book and others scattered in their proper places 
in tMm hmik anid in [the chapters on] the Qur'$n and the 
sunna.** 



[Contradictory Traditions] 

238. [Shafi'I] said: He asked: Give examples of contradictory 
traditions in which no indications are to be found concerning 
the abrogating and abrogated [sunnas] and the reason for 
accepting some and rejecting others? 

239. [Shafi'i] replied; I have already cited a. tradition to the 
eflect that the Apostle performed the fear-prayer in the cam- 
paigii of Dtiilt: In tt^teh he performed one cyete^^tfi 
one company while the other watched the enemy, etc. How- 
ever,*' Ibn "Umar related from the Prophet that he [the 
Prophet] perlarl»ied the fear-prayer somewhat differently as 
follows: 

He [the Prophet] performed one cycle with one company "whiie tiJi: 
another stood [for protection] between him and the enemy. The 
ma^m^ that stood in rank tl>3ir p^tj^eQ lh« ifii^ 

Mi mt prayed, taking a posteiaq between hits [the Prophet] and 

against all the Haaaf! and Miliki. jurists. For differences between Shafi'i 
and' MJliV. see ShaA i. Kitab al Umm, Vol. VU, pp. 184-86. 

" For further discussion, see SUfil. Ikhtilif al-if<idUh {Kitdb sM/mm, 
Vol- VII. pp. 100-102) . 
a. Buliq cd., p. S7. 

** " Shifil said " U omitted. 
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the enemy. He performed the final cycle with this cpmpanyf and 
utteroJ the saMtatian. Thva all perfot^ttieil ''0Str-0^if-'^B0!&i0s^ 

Abu 'Ayytsh ad-Euraqi tekted: 

The Prophet performed a [fear]-prayer in the campaign of 
'UsfSn •» while Khalid b. al-Walid [and his army] stood between 
hiwi and the qibla [watching the enemy]. He [the Prophet] «oqd 
in rartk for prafer xad perionried one cft^ ftdtit K& mmj[. 
When he bowed, one company bowed with him and the other S260 
watched the enemy. When he stood, the company that watched 
the enemy bowed. Thus all cootpleted the prayer together.** 

Jabir related [a tradition] the meaning of which is nearly 
identical to that one." Other »> contradictoiy traditions icuty 
be cited, but they are unreliable. 

240. Someone has ask^ ma Why hatve ymt a@^ftedL 
tradition concerning] the Prophet's prayer in dfie caiApaign $261 
of Dhat al-Riqa* to the exclusion of others? 

241. pMfi^ replied: I would accept the tradition of Abu 
"Ayyash and Jabir concerning fear-prayer if the reason given 
there for the Prophet's prayer were the same as that in the 
other [i. e., the tradition of Dhat al-Riqa']. 

242. He asked: What is it? 

243. [Shaft*!] replied: The Apostle had under his command 
1,400 men, while Khalid b. al-Walld had only 200. Far away 
in the desert, [K|^1M] was secure 'from attack owing both to 
the few under his command and the many under the Apostle's 
command. For if the enemy attacked [Khalid], they could be 
seen [by the Prophet] while performing fhe bowing as h« was 
in sucfi a position that they were always seen by him. How- 
ever, if the enemy consisted of only a few and were at a dis- 

"Cf. paragraph 149, above. 

*' 'Usfan, a place on the route between Makka and Madlna. The ex- 
pedition to 'Usfan, dispatched against the Banii Libyan, took place in 
5/fi27. See Ibri Hishaiii, Vtl. II, pp. ?18-19: Guillaume's translation, pp, 

485-86. 

••See Shafil, m$b al-Vmm, JJol. I, p. 191; and IkhtilSf al-})aduh 
(Kim fa Umm.^A ^liL f,m^ Aba Diwild, Vol. 11. pp, 11-12. 

**QSla (he »I4) is omitted. 
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tance, and no company stood between them [and those who 
pej^mmM the prayer], I am of the opiniqp that fear-prayer 
should be perforniied in such circumstances, as I ocplained 
before. 

244. He asketf: I real&e thai owing to changes in circum- 
iliift^ the tradition concerning the prayer of Dhat al-RJqa' 
isi in j^iffoent [vfich your opinion]; why arc you opposed to 
tfie tradition of Ibn 'Umar? 

245. [Shafi'I] replied: [The tradition of Bbat al-Riqt'] was 
related by Khawwat b. Jubayr. A not very different one was 
related by Sahl b. Abi Ijathma. Moreover, 'All b. Abi Tabb 
was reported m have performed the fgaf^^^if^ fin tile Hight 
of al-Harir,'^ in accordance with the tradition related by 
Khawwat b. Jubayr from the Prophet. Finally, Khawwat was 
an old and ea]% «»npanion of the WmfMi^ 

246. He asked: Is there any evidence [for accepting Khaw- 
wat's tradition] stronger than his [age and] early companion- sgQ 
ship? ' 

247. [Shafi'i] replied: Yes, it is its consistency with the 
meaning of the Book of God, as I have already explained. bst 

248. He asked: What part of it is consistent ividi the Book 
of God? 

249. [Shafi'i] replied: God said: 

When thou art with them and hast set up the prayer for thein, 
let a party of them stand whh thee, and let them take thdr 
weapons. When they bow, let them be behind you; and then 
let another party who has not prayed come and pray with thee, 
taking their guard and their weapons, 'the unbelievers w%)t that 
you should neglect your weapons and your baggage, then they 
would fall upon you all at once. There is no fault in you, if 
rain molests you, or you are sick, tO lay down your weapons^ hut 
keep your guard [Q. IV, 103]. 

And He said: 

Wheii you feel' secure again, observe the prayer. Verily, the 

*^The Night of .al-Jli|iir, kiiswn silsio as the Day of al-Hadr, Was OTic 
srf the days in tm tattb ««f iafe »7> 8*twectt the Caliph 'All 

and Sfn'&wiya, then govetitor of Syria. 



SHAFi'I's Risala 



205 



prayer has btcdme for the beHcver a thing prescribed for stated 
times [Q. IV, 104]. 

The meaning implied [in these texts] is that when men are 
secure, they should perform their [usual] prayer. But God 
knows besti 

Since God has distinguished between fear and secure prayers 
in order to protect the followers of His religion from a sudden 
attack, we have found that by comparing the tradition of 
Khawwat b. Jubayr with others contradictory to it, Khawwat's S264 
tradition seems to W mme appropriate to follow fitf 
cautionary [considerations]. It is recommended that the two 
parties should participate equally [in performing the prayer 
and in guarding against &x eatmy^, lor the party that per- 
forms the prayer first with the imam should be well guarded 
by the other which does not perform the prayer. The guarding 
party— relieved of the duty of prayer— should be fully occupied 
[in watching the enemy], whether standing or sitting, turning 
left or right, and prepared to defend should tlie enemy attack, 
giving warning whenever the enemy Suddi^nly attaclts and 
being ready to fight if necessary, never moving from their 
position between the enemy and the party performing the 
prayer. The imam should quickly perform the prayer if he 
fears a sudden attack by the enemy, upon a warning from the 
guarding party. 

250. [Shafi'I] said: Both parties are equally right in fulfilling 
their duties, for in accordance with the tradition of Khawwat, 
both are equally responsible. Each one, after it has performed 
its prayer, guards the other; thus each takes the place of the 
other fulfilling its duties. Such [a division of xesponsibility] 
is just. 

251. [Shafi'i] said: The tradition contradictory to that of 
Khawwat does not provide for mth. ^fecsiiition, since one of 
the two parties protects the olher only during one cycle while 
the other takes the place of the first in order to guard it before 
coffii^ietihg lis prayer, so that when they were ptafformlwg their 
prayer together they did not have any protection at all. So S265 
the only one who fully performed his prayer was the imam. 
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who did not take part in guarding nor could he be stron 
enough to guard [against the enemy]. This [kind of perfornf ' 
ancc] is inconstsieiit with the order of precaution and ptg 
paredness against the enemy. Yet God has made it plain that 
He distinguished between the fear-prayer and other prayers 
so that the followers of His reh'gion should not be exposed 
to a sudden atack by the enemy and that neither party should 
be held responsible more than the other. We note that God 
made no stipulation that either the imim or the two parties 
should perform substitution prayers. This indicates that the 
imam and the men following him have equally fulfilled their 
duty. 'This is [dearly shown] in Khawwat's tradition, but not 
III ^ one contr^dl^tlw^ to it. 

252. He asked: Is there any other meaning in the tradition 
unacceptable to you which you have not described? 

253. [Shafi'i] replied: Yes. [The tradition] may riiean that 
if it is permissible to perform the fear-prayer in a manner 
different from other prayers, it should be permissible to per- 
form it in whatever manner is possible, depending on the 
£trc«t»tstsni^ % ^t^itSi {tM Mttsllms] or the eneMy ^ppen 
to be, provided the number [of cycles] is completed, even 
though [the mode of] performance may be different, but all 
[such perfonnitiKQ^} fulfil the duty. 



Another Mind o/ Cmttadietary [Tfaditians] 

251. Shafi'i said: Someone has asked me: Traditions relating t 
to the tashahhud have been differently transmitted from the 
Prophet. Ibn Mxs't'id nrlaiid ihtt he ph£ Pl^pifetl tefadixi^ 
men how to recite the tashahhud just as he instructed them 
to recite a portion " of the Qur'an, beginning with the three 

■■Ttue iphalihud is (he n^lt^l f>i »>e salutatipiu to the Ftophet vid. 
(he -liiirnia'lti' ■tk*^: i^tei^mM limM^* 
** Utetally: " The [ifliaKteirJ of the Quit'te." 



words: Salutauons to God.*< Which [triulition cif] tasliahhud 
have you accepted? 

255. Shafi'i replied; Malik [b. Anas] lold us from Ibn Shihab 
ftom "Urwa [b. sl-Zubayr] htm »Atjid al-IUiit^n h ^Mhd 
al-QarT who heard "Umar b. aI-Kliattali; 01, the pulptt in- 
structing men how to recite the tashahhud say: 

Say. Salutations to Cod. Sanctities belong to Cod. Goodness and 
prayers to Cod. O Prophet, pca(^ li upwi fOa md Cod's blcsdii]^ 
and mercies to you. Peace is upon us nvl upoti all good servants' 
of God. I profess that there is no god at all but Cod, and I 
ivitttess that Mulianimad is His servant aiid Apostle." 

256. Shafi'i said: This is the tradition in which our learned 
predecessors have instructed us in our early age. We have 
kno^iiri tlfait til^ltidti, including the names of authorities who 
related it, as well as others contradictory to it; but we know 
of no other transmission, whether it agrees or disagrees with 
it, which is more reliable than that one, although there are 
other reliable traditions also. For we are of the opinion tiwt 
'Umar aid not instruct men from the pulpit in the presence 

of other companions of the Apostle save in whiit the Prophet sa«B 
Iitiiiself luni iiiiij^leiL ^ »tiy ttl^ '^i^^M^ related to us 
by other compmiomwhiGh confirtus (his tradittoii is accepta- 
ble to us. 

257. He asked: What tradition? 

258. [Shafi'i] replied: W'c ;uc lold by the trusted authority— 
Yahya b. liassin— from al-Layth b. Sa'il from Abu Zubayr al- 
Makki'from Said b. Jubayr ajid 'tl^lfs ifett '^Ifei^s Who 
said: 

The Apostle instructed us how to recite the tashnhlmd in the 
same manner as he tau.i;hi us ti> rcrite the Qur'un. He -said: BM 
' Blessed greetings and goc^ pTi^n^ God. O Prophie't! P^anx 
and Cod's mercies and blessings be upon you. Peace be upon us S2& 
and upon all good servants of Cod, I profess tliiit there is tio 
god at all but God and that .Vluhannuad is the Apiistle of Cod.'' 

" Sec .Abu Dawfld, VoL I, p, SU; ShawkSnl, A'avf al AwfSr, Vol It 
pp. 280. 287. 
" Malik. Vol. I, pp. 90-91. 

*^FoT Shaii'i's remark* on this tradition as the dearest to him. tee 
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259. Shafi'i said: He asked: Why does the transmission [of 
these traditions] from the Prophet vary? For Ibn Mas'Qd, Abii 
Musa and Jabir have related differeni iriersions, each iriii^j 
from the other in certain words, and [the Caliph] 'Umar has 
instructed men differently. Moreover, the tashahhud of 'A'isha 
and Ibn *Uinar vary in wording; one of them includes a 
words additional to the other. 

260. [Shafi'Ij replied: The matter is quite dear. 

261. He saiia* Explain it to me, 

262. [Shafi'i] replied: The recitals glorifying God instructed 
by the Apostle were committed to memQry by men in words 
varying from one person aoia^hiari from the time of [the 
Prophet's] instructicin, "rMtiSaati COiitern [of the transmitters] 
was the change in meaning, not the words; but whenever the 
change in wording resulted in a change of meaning such a 
change was not permissible. For it is possible that the Propiiei 
himself permitted each man to recite what he had learned 
provided that there was no change in the meaning of his 
:^ital. 'S0 ,1%^: ;tjdlns£f ittisf j^ iti turn xeperd&i m f^^^seSm^ls. 
the variations in the wording of the recitals but not in their 
meaning."^ 

263. He asked: Is there mny evidence making perniissible 
what you have described? 

264. [Shafri] replied: Yesl 

265. fte asked: What is it? 

266. [Shafi'i] replied: Malik [b. Anas] told us from Ibn 
Shihab from 'Urwa [b. al-Zubayr] from 'Abd al-Rahman b. 
al-Qarl, viho said: I have htsM^&asiax h. al'^Khattab say: 

I have heard Hisham fa. Hakim b. Hizam recking the sOfS 6f flie 
Furqan [Q. XXV] differently from my recitation— which the 
Prophet himself had instructed me how to recite— so I almost 
qoamlled «Mi Msit Imt: 1 Vfa&|»$ «M1 Ite ^Uiipleted the recita- 
tion, whereupon I wrapped his inalltk around bis neck and 



Kitab al-Umm, Vol. I. p. 101: and Ikhtildf al-Ifadith {tOtib 9l-^Vmtt, 
Voi. VII. p. 63) . See also Abu Dawud, Vol. I, p. 256. 

" For funh'jr discussion on such variations in the wording o£ the 
tashahhud, see Shafi'i, Kitab al-Umm, Vol. I. pp. 103-105. 
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di^gged him to the Prophet, and 1 said: ' O Apostle of GodI I 
have heard tliis roaa recite the sQra of the Furqan differently 
from what you have fhsifitttcd me.' ' Recite it/ said the Prophet 
to the man; and he recited it the way I had heard it from him. 
"This is the way it was revealed [to mej,' said the Apostle; and 
he asked me to redte, which I did in tKe way he had instructed 
me to recite it. 'This is the way it was revealed [to me],' said 
the Prophet and added: * The Qur'an has been revealed in 
accotdftlice 'with seven modes ** and you may recite what is coht 8873 
venient of it." 

267. [Shafi'T] said: Since God, owing to His sympathy 
toward man and His recognition of the weakness of his 
merflfjry* Itt* piSfifniliM varteas ledtato of Hfr ho&ls. in- accord- 
ance with seven modes— provided no change in the meaning 
is made— variation in the wording of other books should be 
nil ite ttteire permissible as long as the meaning is not affected. 
So changes in the wording of any text, save that of a divine 
cominijiiication, is permissible if tlie meaning is not changed. s£74 

268. A Successor said: I have heard some of the Com- 
panions [relating traditions from the Apostle] agreeing in 
meaning but disagreeing in wording. I have taken up this 
matter with one of them, who said: " It is permissible unless 
the meaning is changed." 

269. He asked: Since there is nothing in the recital of the 
tashahhuci but the glorification of God, changes in the wording 
shotfM M ]iiifiA!ssiMe, sime^ ms yoti pointed [ik) change 
is made in the meaning]. Similarly, as you said [an argument 
might be advanced in favor of] fear-prayer, so that as long as S275 
It wa* iwrformed as fully as rel«»ed fmm tft» Prophet, it 
should fulfd the duty, since God has distinguished between 

that kind of prayer and others. But on what ground have 
you made ydW «hf l^rfe yf the tradition related by ibn ii^libas 
on tasiiahhud to the exclusion of others? 

" Tliis is an ambiguous expression in the Qur'an, ihe meaning of 
which scliol.ivs have not aRrccd upon. "Modes" sctnis to be the nearest 
word Co .ihnif. Sec 'Vaban, Tafsir, Vol. I.fpp. 58-72; »luL Suyii\l, al-HqSa 
H ■flu,,, al-<lur'au, \o\. 1, pp. 46-48. 

.\lihk. \ol. 1. p. ail: Biikharl. V«l. II, pp. 90-91; Muslitn, Vol. VI. 
pp. 98-99. 
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270. [Shafi'i] replied: Sirice I halve fbund that tradnfoti 
comprehensive enough, comprising more words and meanings 
than others, and transmitted by reliable authorities from Ibn 
'Abbas, I have decided to accept it without any reflection on 
oth^s who have accepted other reliable traditions. 



Contradictory Transmission of Traditions 
Different From Other Kinds 

271. [Shaii'i said]: Malik [b. Anas] told tts b«mili# Icom 
Abu Sa'id al-Khudrt that the Apostte said: 

i.et no one exchange gold for gold 'save in equal quantitieSi or 
increase one quantity against the other. Let no one exchange 
silver for silver save in equal quantities, or increase one quantity 
against the other. Let no one exchange anything at hand for 8276 
another not in evidence." 

Malik [b. Anas] told us trom Musa b. Abi Tamim from b3» 
Sa'td b. VasSf from Abu Hurayra from the Apostle, who said: 4- 

The [gold] dinar [shall be exchanged] for a [gold] din3r and the 
[silver] dirham for a [silver] dirham; there shall be no increase 
in the one against the other."^ 

Malik [b. Anas] told us from Humayd b. Qays from Mujahid 
from Ibn 'Umar, who said: 

The dinar [shall be exchanged] for a dinar and the dirham for 
a dirham; there shall be no increase in the one against the other. 
This is the order of our Prophet to us and ours to you." 

272. Shafi'i said: 'Uthman b. "Affan and *Ubada b. al-§amit 
related [other] traditions from the Apostle to the effect that 

" Malik. Vol. II, pp. 632-33; Bukhari, Vol. II, p. 51; Muslim, Vol. XI. 
pp. 8-12. Cf. Abu Dawud, Vol. Ill, p. 249. 
" Malik. Vol. II. p. 632; Muslim, Vol. XI. p. 15. 
" Malik- V*»l !T a fiM 
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prohibited the increase of gold for gold as the transfer of 8877 
o^^nership takes place immediately.** 

iVe " accept these traditions, since there are others identical 

yeaning tt\&wSL % leading OmipanioRs and jttrisconsalts 
tKtSHghout the land. 

Sufyan [b. 'Uyayna] told us that he heard "Ubyad-Ailah b. 
^bi Yazid say: I have heard Ibn 'Abbas say: Usama b. Zayd 
told jne that the PfOphet said: 

Al-ribI Iwaq^ h to be foand in al-nanHi (dqfenred payment) 8«S 

aitd witttt 61 hh MSowers Ih Makka anA -^m^ 
y,\0& accepted this [tradition]. 

273. Someone has asked rae: Is not this tradition contra- 
dictory to earlier ones? 

274. [Shafi'i] replied: It may be regarded a« Beth contra- 
dictory and not contradictory. 

275. He asked: In what respect is it in agreement? 

276. [Shafi'i] replied: Usiima may have heard someone ask 

the Apostle about ftlM exchange of] two different kinds «f «*» 
property such as gold lor silver, dates for wheat, or any other 
different property the transfer of which was to take place 
immediately, and the Prophet said: " RibS is \n nasf*a.*' Or 
he may have been absent wlien the question was asked, but 
heard only the ans^ver. So he rel.ited the answer without the 
', question. Or he may have guessed [what iSjc question was], 
lor there is nothing in Usama's .tradition which is not in 
agreement with other traditions. 

277. He asked: Why do you maintain that [Usama's tradi- 
tion] may be i^pMed'as coirtradictory to others? 

I" Literally: " As it passes from one hand m Wt otM6r.*' See ifSlik, 
Vei n. p. 63S-. Muslim, Vql. XI, p. 11. Cf. Abtt 0awa4. Vtd. lU. p. ?48, 
teWilferent wording. 
I ""Shafi'i said " is omitted. 

I "Muslim, Vol. XI, pp. 25-26; Abu Muhammad al-DSrlmi, Sunan (Da- 
*>W"s. 1349/1930) , Vol. II, p. 259; ShSfi-i, Ikmiaf al-ifadilh (matgiii o£ 

«' f^mffii Vol. VII, p. 241) . 
I "ShifiT said" is «»nUted. 
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$78. [Shali'i] replied: Because Ibn 'AbbSs, who related it 
differently, said: 

There is no riba in a sale if the transfer of ownership Ukes place 
immediately; but riba is in nasi'a.'* 

279. He asked: On what ground have you abandoned this 
tradition, notwithstanding its contradiction of earlier ones? 

280. [Shafi'i] replied: Although fliose who related tradi- 
tions contradictory to Usama's were not as well-known experts 
as he, they were in the meantime no less reliable than he. 
However, 'Uthmln b. 'Ai^n and 'Ubada b. al-$amit were 
earlier Companions and more intimately connected [with the 
Prophet] than Usama. As to AbQ Hurayra, he was regarded 
as one 1^ the senf (3^ i@ow]paMons and the most reliable ti^ii|. 
mitter of tradition in his time. 

Since a tradition literally related by two authorities is likely 
to be more accurate atsi reliable than one related by one only, 
a tradition related by older and a greater number of authori- 
ties (e. g., five) should be the more acceptable than a tradition 
related by one only. jjp 



Traditions Regarded as Contradictory [by Others], 
But Not by Us 

[A. First] Category 

281. [Shafi'i said]: [Sufyan] b. 'Uyayna told us from Mu- 
hammad b. al-'Ajlan from 'Asirn li, 'Umar b. Qatada from 
Mahmud b. Labid from Rafi' b. Khadlj that the Apostle said: 

Start your dawn-prayer at day-break,6» t r [its performance] at 60 
tliat time is the most rewarding to you.'" 

** See paragraph 147, n. 23, above; Shafi'i, al-Mttsnad, cd. Muhammad 
■Abid al-Sindl (Cairo, 1369/1950) , VoL Il, p. 159; and Ikhtifdf ^d'Hadith 
(Kitab al Umm, Vol. VII. p. 241) . 

" Bulaq cd., p. 40. 

"Tirmidhi, Vol. I. pp. 289-91; Darinii, VoL I, p. 277. 
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Sbljfin Jb. *tJyayna told us from al-Zuhrl from 'Urwa ftom 
•Xlsha, Who said: 

They, the believing women, were in the habit of performing the 
dawn-prayer with the Prophet; then they went their way in the 
halMight, wrapped up in their robes and unrealized by 
anyone.Ti 

The Prophet's rising in the dawn was likewise related by 
Sahl b. Sa'd and Zayd b. Thabit and other Companions in 
mt^^ttii^ MMtiM i& to 'Alsha's. 

282. Shafi'I said: Someone has said to me: We hold that 

we should perform the dawn-prayer at daybreak, in accordance s 283 
with the tradition of Rafi' b. KhadI}— WhWi we tesgnTd as 
meritorious— while you maintain that it is permissible to 
choose one of the two contradictory traditions [on this matter]. 
Your [discretion] in our optnioil. Is contradictory to 'A'lsha's 
tradition. 

283. [Shafi'i] replied: If there is a tradition contradictory 
to 'A^sha's, it would be obligatory on both of us to accept 
her tradition rather than another, for her tradition should 
be the standard according to which you and I make our choice. 
So whenever traditions are found to be contradictory, we 
should choose the one for which there is valid reason which 
makes us believe that it is more reliable than others.'* 

284. He asked: What would that reason be? 

phit'I] l^plkd* li is ^ne of ivm traditions 
should be more consistent with [the meaning of] the Book 
of God, for consistency with the Book of God is an evidence 
[«l leliability]. 

286. He said: So we hold, too. b40 

287. [Shafi'I] said: If there is no relevant text in the Book 
of God, we shall choose the tnofe t«lfable of the two [tradi- 
tions], the one related by an authority better known as an 
expert in transmission and who has a greater reputation for 82S4 

" M«ik. Vol. I. p. 55 »BJ*afi, V<4, J, f. 223; Muslim. Vol. V. pp. 1«- 
44; Aba DSwud, Vol. I, p. 4tS; H'MiOtl, V&. I. pp. 287-88. 

''See ShSfil * IkkHUI ^'^i^t^ {Kim ai-Vmm, Vol. VU, pp. SOS. 
322, 234. et&). 
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knowledge, or better memory; otherwise we choose the tradi- 
tion related by two or more authorities in preference to one 
related by one authority, or the one which is more conj^j^citi 
with the general meaning of the Book or with the other sunnas 
of the Apostle, or more acceptable to the scholars, or validated 
1^ lattil^^f ptially} iM one followed by die inajori^ o{ 
the Apostle's Companions. 

288. He said: So we hold, as do all other scholars^ 

289. fit^fi%saM{ 'll^a^ tmBttitmhmate consistent with 
the Book of God [than others], for God says: " Be you watch- 
ful over the prayers, and the middle prayer is included " [Q. 
II, 239]. So it^ performs the prayer at the eaxly &am h 
the one who peifdnns it m<^ in k^ing [viith the duty of 
prayer]. 

Furthetmore, the au^iitks who related •A'isha's traditions 
are all reputed to posess reliability and better memory. For 
in addition to •A'isha there are three authorities who related 
a similar tradition; they are: Zayd b. Thabit and Ibn Sa"d." 
It is likewise more consistent with the Prophet's sunnas than 
Rafi' b. Khadlj's tradition. 

290. He asked: What sunnas? 

f^fl^q replied: The Apostle ^ CSgl " To plSy 
at the early time means that one receives; s&id's satisfaction; 
to pray late [i. e., later than the proper tiiise], means that one 
must oik Hfe pardon." " 

He [the Prophet] does not prefer anything to God's satis- 
faction. As to pardon, it may either imply pardon for n^Ii!< 
gence or for allowable [action]. Permission the^its #iSt 
will be given for the fulfilment of its opposite [i.e., prayer 
at the early time], because there is no order to abandon the 
opposite [action] which is permissible in die Ssrmer." 

" The Ihird authority was perhaps left out by an error, for ShSfil givei 
the name as Anas b. Malik in his book, tkhtilaf al-^adUh IKitSb aM/mm, 
Vol. VII. p. 207) . 

"See ShSfii. Ikhtilaf all}adnh [Kitdb al-Umm, Vol. VII, p. 209). 
Doubt has been raised on the authenticity of this tradition. Sec Shakir'« 
commentary on Tirmidhi, Vol. 1, pp. 321-22. 

" See Calverley, Worship in Islam, p. 6 f. 
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292. He asked: What do you mean by that? ss^r 

293. [Shafi'ij replied: Since we are not permitted to aban- 
don the perforraance of prayer at the scheduled time, only to 
delay the time of its performance, it is therefore meritorious 
to fulfil the duty at the scheduled time, although delay would 
be regarded as negligence that can be exercised. For the 
Apostle has made that clear in an answer to a question whiclt 
he was asked: " What is the most meritorious act? " " Prayer 
at the scheduled time," he replied.^* He [the Prophet] cer- 
tainly vMl nm arbandojtt la^iiiiMi^ott^ acts, nor win he order 
men to do otherwise. No scholar is ignorant that the per- 
formance of prayer at the scheduled time is most meritorious, 
but men are apt to be hm^t i&^^uiM tfi^f Uttffer from] 
illnesses. That is the meaning which is more consistent with $S8S 
the Book of God. 

294. He asked: In what part of the Book? 

295. [Shafi'I] replied: God said: " Be you watchful over the 
prayers, and the middle prayer is included " [Q. II, 239J. So 
he who performs the prayer at the scheduled time is more in 
keeping [with his duty] than are those who^-delay its per- 
formance. We have noted that men prefer to perform their 
obligatory and voluntary prayers as nearly on time as they can, 
for they are liable to be busy or forgetful or suffer f ram other 
illnesses [which may cause postponement]— these are matters 
which are understandable. [Furthermore], the tradition re- 
lated by Abu Bakr, mtmr, V&tt^n, 'All U Abi TMih, Ibn 
Mas'ud, Abu Musa al-Ash"ari, Anas b. Malik and others con- 
cerning the prompt performance of the dawn-prayer at the 
scheduled time is a reliable tFadltioni, 

296. He asked: Was it by the prolongation of the recital 
that Abu Bakr, 'Umar and 'Uthman began their prayer in the 
half-light and completed it at day-break. 8289 

297. [Shafi'I] replied: They prolonged the recital [at one 
time] and shortened it [at another]; but the performance at 
the scheduled time is detehtlined by when it begins,' not by 

'•Bukhaii, VoL I. p. 14S; Muslim, Vol. V, pp. 147-50; DSrimi, Vol. I. 
p. 278. C{. SlOkii'c commentary on Tinnidhi, Vol. I, pp. SSS-SSRr 



216 IStAMtC JUKISPRUDENCE 



^tSfhen it is completed. For they all began at halMight, and the 
Prophet completed [his prayer] at half-light [while the others 
completed theirs at day-break]. Thus you have disagreed with 
a reliable tradit^ion from the Apostle which it was binding on 
you to accept; and you have disagreed with others by main- 
taining that one may begin the performance of his prayer at 
daybreak and complete it at daybreak, and that he can shorten 
the recital. So, you have disagreed [with all the ti^ditloni] on 
the time of the beginning of the prayer and on the shortening 
of the recital as well as with the tradition that [the Prophet] 
completed his prayer at half-light. 

298. He asked: Would you regard Rafi''s tradition as con- 
tradictory to 'A'isha's? 

299. [Shafi'i] replied: No! 

SOO. He a^ed: lil wheat respect do ihcy agree? 

301* [Shafi'i] replied: Since ihe Apostle urged men to per- 
form their prayer at the scheduled time and pointed out that 
[such performance] was meritorious, his [attitude] implied thai 
he was iti 'fmmt'M pstBxmi'og the fi^yer ai the eWI €if day- 
break. So he said: " Pray at day break," by which he meant 
just at the time the da\vn begins. 

He asked: Is there any other possible meaning? 

303. [Shafi'i] replied: Yes. It may mean eith^Ff »tfltat you 
have held, or an intermediary position between your opinion 
and mine, or any other meaning that may be implied by [the 
term] daybreak. 

304. He asked: What makes youf opinion preterable to 
mine? 

305. [Shafi'i] replied: That which I have already explained 
as well as the Prophet's saying: 

There are two dawns: The first is like the tail of tlie sirhan [false 
dawn] " in wliich [the performance of prayer] is neither pro- 
hibited nor i>enititted: [the' other) is itaybrcak, at which the per- 
{OFmance of prayer is jjcmiittcd, but taking the meal is forbidden. 



" Lane, temam, p. 1S«, 
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That is to say, [taking Ac meal] by hira who iiiteRils to iast 
[for the coming day]." t m 

[B. Second] Category 

306. [Shafi'i said]: Sufyan [b. 'Uyayna]. told us from al-Zuhrf 
from 'Ata' b. Yazid from Abu Ayyub al-An|iri that the Prophet 
said: 

Let him who eases nature or makes water not face the qibla or 941 
turn his back to it; but turn either eastward or westward.^* 

And Abu AyyOb said: 

When we entered Syria we found water-closets already built 
faciflg the qibla; ** we therefore turned to the other ditectlini kid 
asled God's tofg^eness.'^ 

Malik [b. Anas] told us from Yahya b. Sa'Id from MuhatQ- 
mad b. Yabya b. Ijlabban from his uncle Wasi' b. I-fabban 
from 'Abd-^Hah'b. 'Umar, k^K said: 

Some peofile tiave ia^; l/ViiKtiirv^ you ease nature, you sfittittdd 
face neither the qibla [^toward Makka] nor Jerusalem. However, 
'Abd-AIlSh [b. "Umar] said: When I was on the roof of our bouse 
I saw [at a distance] the Apostle castt^ nature, sitting on two 
day bricks in the direction of Jerusalem.** 

307. Shafi'i said: The Apostle of God, living among Arabs 
who, most if not all, possessed no water<losets even when they 
lived in houses, instructed them [on how to ease nattlie| in 
a manner which might have one of two meanings: 

'•This tradition is not cited in any of the six standard digests, but in 
Bayhaqi, al-Sunan al-Kvbra (Hyderabad, 1344-55/1925-36), Vol. IV, p. 
215; and Jalal al-DIn al-Suyfltl, al-Duf al-Mawthtr (Caixo, 1814/1897), 
Voi. I, p. 200. 

" BukhSrl. Vol. I, p. 50; Muslim, Vol. lU, p. ISSj AbO Dlwfid, Vol. I. 
p. 3: Tirmidhi, Vol. I, pp. 13-14. 

*' Bulaq ed., p. 42. Cf. Malik's wording in al-MuwaUa', VoL I, p. 195. 

"See note 82; and Shakir's commentary on Tirmidhi. Sunan, Vol. I, 
pp. 13-14. 

" Malik, Vol. I. pp. 193-94; Bukhiri. VoL I, p. 50: Muslim. VoL lU, 
PP 152-53: Shafil, tkhmt a-tfadUh {jKit&b tti-Vmm, Vol. VII, pp^ 
i 269-70). 
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^brit, tmce [the Arabs] were in the haiit ei gei% oat into 
the desert to ease nature, [the Prophet] ordered them neither 
to face the qibla nor to turn their backs to it. since it was 
m h/tM fadng the qibla and turning their bada to it 
in the open desert. Since it so often happened that those •who, 
went out to ease nature in the desert were seen uncovered by 
men performing prayer, they were ordered to respect the qibla 
of God by avoiding exposure of the uncovered portion of 
their bodies to men performing prayer. This is the meaning 
more consistent with [the Prophet's] instructions. But Cod 
knows besti 

Second, it is possible that [the Prophet] prohibited men 
from going out to ease nature in the open desert in places 
Which Iti^if set be %U(t t^^m 0 ai« qlbte In oxier 
to protect it frOin filth which might hurt thase who perforia 
prayer on it. 

308. [^i1i1| ^liS: It Is piossible that Abu Ayyfib h^rd the 
tradition related from the Prophet in a general manner, so 
he applied it both to the desert and the houses, making no 
distlhetitm between facing the qibla in the open desert and 
in water-closets within houses in which those who ease nature 
would be hidden. He [Abu Ayyiib] seems to hSYC related the 
tradition in a general manner as he had heard it. It is indeed 
the <Jttt^ lif all who may relate traditions in a general manner 
to do so as they heard them until they find [qualifying] evi< 
dence specifying them. 

309. Shafi'i said: Because Ibn 'Umar related that he had 
seen the Prophet easing nature while facing [the qibla of] 
Jerusalem, one of the two qiblas— facing the latter qibla means 

i^uM tttrti his l^ek m We K^i-b^i lie objee^ted to 
those who held that one should neither face the qibla nor 
turn his back oh it while easing nature. He asserted that 
nobody should prohibit an act whidi the Apostle himself had 
permitted. 

He [Ibn "Umar] did not seem to have heard the Apostle's 
order concerning [easing tutlittt in] the open desert in ewder 
to draw a distinction betweeti that act in the desert and in 
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houses, so that he would relate the order of prohibitioii a|>< 
plicable to the desert and the order of permission applicable 
to the houses. For [if he did] he would have cited the sped- 
^^fSm^mmmtin^ ^ tmaiti m i» fiteard it axid would have 
distinguished between the two in the way the Apostle did, 
owing to the differences in the conditions between houses and 
the open desett.*' 

This is an evidence that whoever heard an order from the 
Apostle should obey it, even though [in obeying the order] 
the difference betwe«n one specifying cmler luid ano^ter mm 
unknown to him until such [an order] from the ApOstle 
became known to him. 

There ate ;s^«tal other paraUel traditions, but we have 
cited sufficient examples from among others we did not cite, 

[C. Third] Category 

310. [Sufyan] b.'Uyayna told us fromal-Zuhrl from 'Ubayd- 
Allah b. 'Abd-Allah b. "Utba from Ibn 'Abbas, who said: 

Al-Sa'b b. Jathth^ma told me that he had heard the prophet 
asked about the sudden attack at night on unbelievers in an 
enemy territory [whether] their [women and children] are in- 
cluded? ' They are included/ the Aposde replied. 

•Amr b. Dinar, on the authority of al-Zuhrl, added: They 
[the children] fall in [the same category as] their parents.'* S89V 

[Sufyan] b. 'Uyayna told us from al-ZuIir! from Ibn Ka'b b. 
Malik from his uncle, who said: 

When the Prophet dispatched men to [kill] Ibn Abi al-Huqayq, 
he iprobibited them £rora killing women and children.** 

"ShSfiTs contention that Ibn 'Umar was unacquainted with such a 
tradition seems to be contiadicted by a tradition cited by Ab& D2wfld 
to the effect that Ibn 'Umar was oact seen urinating In ihe desert, ihel- 
teifi by hi* camel, in (bi; duectjpii the qib!^ Xbs was asked wb<etber 
^ f^i^Jboid, not pRiMp^Isi ms.- Vm Unnr niid yes, but wtk, U 
that a iotirier bettiwen him and the qibb. See AbQ DfKftd, %t t 
ppi S<4i 

** BiikhliT. Vol II, pp. 250-51; Muslin. Vol. XII. pp. 4S-49: Aba 
DiwOd, VoL III. p. 54; Ibn Hanbal, Vol pp. 332. SS4; Shawtaiii, 
Nayl al-Aw(ar, Vol. VII. p. 259. 

** For an account of this incident, lee Ibn Hiibam, VoL II, pp. 714.16; 
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3U. [Shafi'I] said: Sufyan held that the Prophet's saying; 
" They [women and children] are included," meant that their 
llflpeig ««as p^afflEiissibte, but that [such a permission] was abro< 
gated by his order relating to Ibn Abl al-Huqayq; and [Sufyan] 
added that whenever al-Zuhri related the tradition of al-Sa'b 
b. Jaththama, he added to it the tradition of Ibn Ka'b [pro- jj^^ 
hibiting the killing of women and children]. 

312 .Shafi'i said: The tradition of al-5a'b b. Jaththama 
dates from the time of the Prophet's ■umra [or lesser pil- 
grimage].** So if it were related from the time of the first 
'umra, his order [of killing] Ibn Abi al-IJuqayq was either 
given before this 'umra, according to one opinion, or in the 
lame year, to another; but, i^, the tradition were related at tfce. 
second 'umra,Mts date must be after the Prophet had giv^ 
the order to [kill] Ibn Abl al-Huqayq. But God knows bestl 

But we know of no order ever given [by the Prophet] per- 
mitting the killing of women and children which he later 
repealed. The reason for [the Prophet's] order prohibiting 
the killing &f wtmeii and ^HildJritti in our <qaSni@itt» "(vas to 
specify their exclusion from the order of killing whenever 
they could be distinguished from others [not because the 
killing of wonien atnd children was then penniftt^d]. M W 
[the Prophet's] saying: " They [women and children] are in- 
cluded," the order means that [women and children] were 
subject to two rulesr Km, that they were ttmaune neither 
by the faith [of Islam] which prohibits the shedding of blood san 
of believers only, nor, [secondly,] by the rule governing only 
territory [of Islam] which pix>hibits sudden attack on that 
territory. 

Since the Prophet permitted sudden attack by night on 
enemy territory, on the strength of his order to attack the 



Guillaume's translation, pp. 482-83. See also Abu Dawud, Vol. Ill, p. 54 
.(tlte latter part of the tradition) . 

••Tlie fiEO|!het twi^ BfrJorjlied th? ^piqj Xtes^ pilgrimage): the 
int -ym- in ihe fext f »f ^ iiljfa (A. 0, , ^^bm the capture of 
Makka. and the second in the year 8 of tim €^) , shortly 

after the capture of Makka. See Ibn HishaiB, 1(^6^ t6- f«^ 'M4^ M6^i 
Guillaunie's translation, pp. 530<31- 
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BanQ al-Mti^taliq, [legal] knowledge prescribes that suiltbti 
attack by night, with the [consequential] killing of women 
and children, is lawful by an order of the Prophet, and that 
whoever kills them shali he subject neither to punishment 
nor to atonement [kafFara], nor to blood-money [diya], nor 
to retaliation. Thus, if sudden attack by night is permitted 
the protection of Islam cannot save them. But whoever kills 
women and children should not do so intentionally, if thejr 
are recognizable and distinguishable.*' He [the Frophet] pro- 
hibited the killing Of children, because they do not compre- 
hend disbelief Miffietetty to be able to practice it, and the 
women, because they do not fight. They and the children 
inight be taken as khawls (i. e., wives, slaves and servants) 
who will reinisr^s the MlowersMof "Go^^ relt^on. ssoo 

313. Someone said: Explain that by citing other examples? 

314. [Shafi'i] replied: Enough has been given to the learned 
in distinction from others. 

315. He asked: Will you give further evidence by citing 
a relevant text from the Book of God? 

316. [Shafi'i] replied:" Gc»4i|aiai 

It Ss not for a believer to kill a believer, uttless it be by niistake> 
If anyone kills a believer by mistake, [the penalty is] the setting 
free of a believing slave, and blood-money is to be paid to his 
family, unless thi^ fc^^ it as a free-will offering. If he [i. e. the 
victim] belongs m a |HSQpIe at enmity with you and is a believer, 
the compensation should be the setting free of a believing slave. 
If he belongs to a people, between whom and you there is a com- 
pact, blood-money is to be paid to his family and the killer shall 
set free a betfevihg slave. He who does not find the meam to 
do that, shall fast two consecutive months— a repentance front 
God; verily God is All-knowing, All-wise [Q. IV. 94]." 

So " God has imposed the penalty of paying the diya [blood- 

r "For further discussion on this rule, see Shafi'i, Kitib al-Umm, Vol. 
W. pp. 156-57. 
•' In the text: " Shafi'i replied: Yes, God said." 

"But "if anyone kills a- believer intentionally, his recompense is hell, 
to abide therein. God will be angry with him and will curse him, and 
prepare for him a mighty punishment" [Q. IV, 95]. 

"> " Shafi'i said " is omitted. 
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money] and the freeing of a slave for the killing of a believer 
by mistake; md ikt psymdat of die diya and the freeing of a 
believing slave for the killing of a member [of a people] with 
whom Islam had made a compact. So in both cases killing is 
prohibited*either byfel%iiMt # %yijenQ|^et, and by [residence 
in] the territory [of Islam]. If the believer kills another 
believer in a non-Muslim territory— wherein killing is not 
prohibited—faith prohiyti Mtti instil so dcBingj he is- there- 
fore under [an obligation of] the kaffara (atonement) , but not 
the [payment of the] diya, for the sheddiiig of the believer's 
blood is prohibited by the faith. Sfese tibe killing of non- 
Muslim children and women is neii^l^ pt^hibited by religion 
nor by residence in Muslim territory, compensation to the 
near of kin, retaliation, blood-money, and atonement are not 
obligatory. 

Sl7i £fe«jli@ii &ivesoiaeo&tmMt^<tt traditions rc^rded 
by certain other scholars as contradictory. 

318. [Shafi'i] replied: Malik [b. Anas] told us from $afwan 
b. SiiU(|W firom *A(i' b. Yasar from Sa<Id al-KhucM, that the 
ApcHiIe said: 

The Friday [complete] wadiiqg I» ob%atory on every adalt 
[believer].** 

[Sufyan] b. 'Uyayna told us from ^l-Zuhri from Salim from sjs 
his father, that the Prophet said: 

Let no one go to the Friday [prayer] before he performs the 
[Complete] vraAing.^ 

S19. Shafi^ aid.' Hhe Apostle's saying eonc^ning the 

*> Thu heading is neither k 1^ 11$ im im,^ MRIl j^itiiiB^ Pip 
introduces it as the "Friday washing," tm illocie It % mdttsr <;«fi!%|PI^ 
o{ contradictory traditions no special title is deemed tietimi.tf. 

"MMik. Vol. I, p. 102: Bukhari. Vol, 1, p. 220; Muslim. VoL VI, p. IM; 
Abfl DSwud, Vol, I, p. 94; Shawkani. Nayl al-Au)(Sr, Vol. I, p. 255; 
Shafi'i, JkhtilSf ol HadUh (Kitab al-Umm. Vol. VII. p. 178) . 

" Malik. Vol. I. pp. 102-103; Muslim. Vol. I, p. VI, 130; Abft Diwud, 
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Friday washing, etc.," and his order for its performance has 
imo fi&Mhlt ineanings: [First,] the literal, is tluit de^Mam 
for the Friday prayer cannot be fulfilled except by [complete] 
washing just as freedoin froin pollution cannot be attained 
without [compi^t!^ Wioting. (The second,] it is obligatory by 
discretion [i. e., commendable], for ethical or health reasons. 
I^ForJ Malik [b. Anas] told us from al-Zuhri from Salim [b. 
«,/U#i4itti b. ^mar], who said: 

A Companion of the ^ophet mtm& ^ aUi^iB aa a Fi^f 
while the [Caliph] 'Umar was reciting the sermon. ' What is the 
time? ' 'Umar asked. ' O Commander of the believent I was at 
the markei-phtl!£ mfbm J "tmiM ^ite call to prayer, so I performed 
the ablution at oitce [and hastened to this placx^ ' replied the 
Companion. '{Have you performed} the ahlfitidii iia^lier* sjai 
stand that the Apostle ordered only [complete] wa^iti^' ga^: 
•Umar.9* 

I have been told, [says Shah'i], by the trusted authority 
[¥:t%^ b. l^Usst] Wema Mk*mw [fo. Ita^Idf] from afl^tihii £roin 
Salim from his father a similar'tradition, giving the name of 
the Companion who entered the mosque without washing as 
'Uthman b. "AStn. 

320. [Shafi'i] said: Since 'Umar knew well that the Apostle 
had ordered [complete] washing [on Fridays], and knew that 
'Uthman was well 'aware of the Apostle's order and rerainded 
him of it, and 'Uthman admitted that he knew it, therefore 
if anyone thought that "Uthman might have forgotten, he 
should remember that 'Umar would have reminded him 
before he parfisrmed the prayer; and since 'Uthman neither 
desisted from performing the prayer until he had washed nor 
was ordered by 'Umar to wash, this indicates that both must S304 
have Isem cerfiiiti that the A^^ratle's order lew die fFriday] 
washing was optional— hot obligatory—, since neither 'Umar 
nor 'Uthman would have neglected the order of washing 
unless, as I have ahreatiy explained, it was :^xeded as optidhaL 

Vol I. p. 94; TinnidbI..Vol. II, pp. 36£^: SbanAcSiii. Waft td-Jtiottr, 
Vol, J, p. 252. 

*• Malik. V6L I, pp. i01-102; Muslim, Vol. VI, p. 131: Shawkini, Nayl 
tl-Autir. Vol. I. p. 256. 
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321. [Shafi'iJ said: [the scholar] of £a$ra has related that 
the Prophet said: He who fulfils the [duty of] ablutioh on 
Friday, [its fiilfilment would be] satisfactory and virtuous; but 
he who performs the [complete] washing, washing would be 
preferable." 

Sufyan [b. 'Uyayna] told us from Yahya [b. Sa'id] from 
'Amra [daughter of 'Abd al-Rahman] from 'A'isha, who said: 

Men who were engaged in [daily] work and were in the habit of 
performing the [Friday] prayer [without washing] were told that 
it would be more appropriate if they first performed the [coni- 
plete] washing."* 



[A GenerMJl 094er of Prokibition in One Tradition 
Made Particular in Another 

322. ShafiT said:" Malik [b. Anas] told us from Abii al- 
Zinnad and Muhammad b, Y^p. %. Qabban tmta al-A'^aj 
from Abu Hurayca that the Apostle said: 

Let none of you seek a woman in manri^ i£ his brother [in 
religion] already is seeking her." 

Malik [b. Anas] told us from Nafi* from Ibn 'Umar from 
the Prophet, who said: 

Let none of you seek a woman in vaaxm^ ft bis brother already 
is seekingrher.** 

323. Shafi'i said: Had there been no indication from the 
Apostle specifying the meaning of his order of prohibition 

••Abft mm, t & 97; aiawkanl. Nayl ^^dmmi fSt J. p. m 
••M^rT, Vol. h p 2^ Timiiai. VoL ll, pp, ^4^i mi Shvirkanl. 
Nayl al-Awfar, Vol. I, p. 
•» Bfilaq ed.. p. 44. 

■*Milik cites different autl^xi^^ 'm vH-lXmmtili', '^ U. P> 52S. 
MSUk, Vol. II. p. 523; BtiliiM, Itofe fflt. p. 4it; Ct Muslim, VoL 
IX. p. 197: Aba DawOd, Vol. II. p. ZiSt S&titni, Vol. II, p. 135: Shawkdal, 
Nayl al-AtDtdT, Vol. VI, p. 114. 
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that no one should propose marriage to a woman in com- 
petition with his brother, the literal meaning of the tradition 
would have been that it was unlawful for any one to propose 
marriage to a woman in competition with another from the 
time when the suit was begun to the time of. its withdrawal. 

324. [Shafi'i] said: The Prophet's saying: " Let none of you 

propose, etc " may have been an answer to a specific 

question, but the one who related the tradition did not know 
the reason for which the Apostle had given the answer. So 
either a certain |>6rtiion, iiM atU ^ the ti^dition was related, 
or the portion which was subject to doubt was [consciously] 
not related. Thus it is possible that the Prophet was asked a 
question about a man who sought to marry a Certain woman, 
and she agreed to marry him, but when another, whom she 
preferred to the first, sought to marry her, she rejected the 
first in favor of the second. So [the Prophet] prohibited the 
proposal to this woman. For if the woman rejected [the 
second man] after she had accepted him, the first to whom sSOft 
she wanted to return might not agree to marry her. The conp 
sequences would be disadvantageous to [filf it Would^ 

be more difficult for them to find a partner to marry]. 

325. Someone may ask: Why do you maintain that the. 
Prophet's order prohibillngi oi%e liian -libt p^f0$^':im'^M^:in 
competition with another specified the meaning [in a certain 
situation], to the exclusion of others? 

S26. [Shali^ Because there is a specific indication 

[in the tradition] to this effect. 

327. He asked: Where is i/? 

328. [Shafi'i] replied: Malik [b. Anas] told lis from 'Abd^- 
Allah b. Yazid— freed-slave of al-Aswad b. Sufyan— from Abu 
Salma b. 'Abd al-Rahman from Fafinia, daughter of Qays. who 
said: Her husband had divorced her and .the Apostle ordered 
her to fulfil the "idda [waiting period] in tM i®use of Ibn 
Umm Maktum before she could lawfully remarry, and told 

her to let him know when she had become lawful [for re- 830» 
marriage]. When the time had come, she told him that 
Mu'awiya b. Abt Sufyan and Abii Jahm had proposed to her. 
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" Abu Jahm," said the Apostle, " is a man whose stick is never 
laid down from his shoulder, and Mu'awiya is a begger who 
owns no property. Get married to Usama b. Zayd." " But I 
do not like him," she answered. "Get married to Usama," 
he repeated. " So I married him and God has blessed him 
abundantly and I am Mjppy Witit bim," said she.**" 

S29. Shafi'i said: We are in favor of this opinion. For the 
evidence in the Apostle's proposition on behalf of Usama to 
Fatima— after she had told him that Mu'awiya* and Abu Jahm 
bad proposed to her^spedfied two pointt: 

First, the Prophet knew well that the proposals of the two 
men [Abu Jahm and Mu'awiya] had not been made [at the 
same time, but] one after the dth^. Since he did not tell her 
that one of them had no right to propose until the other had 
withdrawn, and since he [himself] proposed to her on behalf 
of Usama— after she had been proposed to— we concluded that 
she must have rejected the ^Hife pf0|MMlSf for [the Prophet] sito 
would have ordered her to marry the one she had accepted. 
So her intimation [to the Prophet] that two [men] had pro- 
posed to her was merely to inform him that she alre»% Md 
rejected them. She may have told him becaiise she wanted 
his advice, for if she had accepted either one, she would not 
have sought his advice* 

[Second], since the Prophet proposed to her on Usama's 
behalf, we concluded that the circumstances in which he pro- 
posed to her were different from those which he regarded as 
unlawful. Nor does the circumstance [in which the Prophet 
proposed to her] distinguishing this proposal from the other- 
rendering the one lawful and the other unlawful— make the mar- 
riage valid unless she empowered her guardian [the Prophet] 
to arrange her marriage on her behalf. If the guardian [for- 
mally] arranges the marriage, [the contract] becomes [equally] 
bindh^^^botfa, and she becomes lawful [¥i}If} Kthim, Other- 
wise, neither does the guardian have &e right to arrange the sj)] 

'"Malik, Vol. II, pp. 580-81; Muslim, Vol. X, pp. 94-98; D&rimI, Vol- 
U, pp. I3f-36; Shawkani. Nayl al-Ajmtdr, VoL VI, p. 116. 
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marriage without her permission, nor does her approval or 
^sapproval [of the proposition] make any difference. 

S0. i^ma^^ mmy ant that] the drcttm- 

stances of her approiVi^l are diffiB^ttt from those of hex 
disappioval? 

331. [Shafi'i replied]: p^o, the)r are] for if a man proposes' 
to a woman and she rejects him with an affront, and she. 
neither rejects him with an affront nor. approves when he 
proposes agahi, her attitude is different and may be regarded 
as nearer to acceptance. Thus the circumstances in which 
she rejected him with an affront were different from tjiose in 
which she did not reject him with an affront, for in. tiBe latter' 
^ise her attitude was nearer to acceptance. Thus her attitude 
changed from non-commital to another pearer to approval 
than to non-approval. 

meaning other than the one which X have [just] de- ssu 
scribed is valid: pThe Prophet] has prohibited a proposal of 
marriage to a woman who had already been committed by B44 
h«r fuar&a, with her approval, to saao^tem aoA itett oedeaB 
the guardian's commitment had been made, her previotu posi- 
tion had not changed. But God knows best.^*'' 

J 

Orders of Prohibition [in Some 
Traditions] More Clearly Stated 
Than in Previous [Traditions^ 

5i| piSi"! gald}s ItMlik Mm} told us from Nafi* from 
Ite %wem Jk'jpostle said: 

The two parties to a sale [contract] have the right of option [to 
cancel the contract] so long as they have not separated, except $313 

"'Shafi'i's controversy over this question was with M&liki followers, 
since Malik maintained that the Prophet's order of prohibition was con- 
fined only to the woman who had given prior approval to a person, speci- 
fied the dowry and agreed to marry hira. See Malik, Vol. II, pp. 623-24. 
For a fuller discussion oE Sbafi'i's re^ly, sec Ikhtilif al-Jlf.adith {Kitdb 
al'Vtim, Vol Vn, pp. 296-301>. 
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the sale of option (bay al-Khiyar) [i. e., that the ri^t of <)^|o^: 
would be as stipulated in the contractj.^o' 

Sufyan [b. 'Uyayna] told us from al-Zuhri from Sa'id. b 
al-Musayyib from Abu Hurayra that the Apostle said: 

Let no one sell to someone else what he already has agreed to 
4' sell to another.*** 

The meaning implied in this [oHEIiStunication] indicates 
that the Apostle decreed that " the two parties to a sale have 
the right of option so long as they have not parted," and his 
order of prohibitioa eonc^i'liii^ sale 1^ mm •f^mffi % contra, 
vention of his agreement to sell to another means that [such 
an order is applicable] only so long as the two [parties] have 
not departed from Ibe place of the transaefierti. for the 
cannot be regarded as two parties to the sale until they have 
made the contract. Once the contract is made, it becomes 
binding on the parities, ii^nd^ diSaidvantage befalls the vendcif 
if another man enters jfelo ^mother sale transaction with the 
purchaser whether relating to the same property or to dif- 
ferent property after the property is sold. Btit so long as the 
two parties have the right of option and another vendor may 
offer, let us say, a suit of cloth for nine dinars while the other 
had asked ten, the purchaser is bound to cancel the sale trans- 
action since he has the right of option before they separate. 
He may even cancel the first sale transaction and make no 
other one. So the other [vendor's] action could be disadvan- 
tageous lo el&ef «M tet mA ike fmihmiTi ear to 
either one of them. This is the explanation for the [Prophet's] 
order of prohibition that no man should enter into a sale 
transaction in contraventidn Of his agreement to sell to anodier, 
iuid I know of no other. For do yoii not agree that if a man 
purchases a suit of cloth for ten dinar: and the sale contract 
is binding on the two parties bcidxe they separate, no tl$Mea0 
accrues to the first vendor if a second vendor offers to sell ^ 

"•Malik, Vol. II, p. 671; Bukhari. Vol. II. pp. 18-19; MusUtn. Vol. X. 
p. 173. See abo Shafi'i, Kitib al-Umm, Vol. Ill, p. 3. 
^a. Shawkaal, Na^ id^AwtSr. Vol. V. pf. 195-96. 
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prospective purdsaier one dinar cheaper, because the sale con- 
tract for ten dinirs had become binding and could not be 
cancelled. 

533. [Shafi'i] said; It has been related from the Prophet 
that he said: 

het none of you batgain in competition with his brother [Le^ 
another Muslim]. 

If this tradition were reliable, although I do not consider 
it to be so, it would be parallel to the one which runs as 
follows: 

Let none of you propose roam^ tio a woman in competition 
with bis brother. 

" No one should bargain in competition vfiih Ms brother '* 
means that [no sale to another is permitted] if he [the vendor] 
has indicated an intent to sell before the sale takes place, so 
that if the contract is made it becomes binding. 

334. If someone should ask: What is the evidence for that? 

335. He would be told: The Apostle sold [a piece of property 
to a person] who paid a higher price. The sale of a property 
to one who p^A a Etiglugr ptim is a bargain against atotitei^^ii 
bargain; but the vendor [in this case] did not accept the offer 
of the Erst person and demanded a higher price.^*>* 



[Orders of] Prohibition Consistent with Previous 
Orders in Certain Matters and Inconsistent with Others 

[A. First Category] 

336. [Shafi'i said]: Malik [b. Anas] told us from Muham- 
mad b. Ya^ya b. ^abban from al-'Araj from Abu Hurayra^ 

who said: 

Shafi'i disagreed with M21ik on the khiyar al-majlis, following more 
consistently the spirit of the Prophet's tradition, while Malik, under the 
influence of local practice, rejected a tradition in favor of a sound legal 
lule. See Malik, VoL II. pp. 671-7%: Stm% KitSb al-tJmm, Vol. Vll, >p, 
204-205. 
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_The Apostle of God has. prdid&lted the performance _ of prayer 
after the *asr till the sun has set, and after, the break of daim 
till It has risen."' ' 

j t^Malik [b. Anas] told us from Nlfeftow Wtt tha't' the 

Prophet said: ■ 

Let no one intend toi perform his prayer at the'time dt the sun- 
rising nor at the sun-setting.''^** 

'Malik [b.' Anas] told us from Zayd K Aslam'from 'Aia b. 
Yasar from 'Abd-Allah' al-$unabit^i t&t ^ %osCle M (k^ 
said: 

When the sun first rises, Satan's' horns 'are' associated with it; 
when it is up, they are separated; when it is' at the meridian 
they join it; when it .begins to descend, they 'are separated: when 
it approaches its setting, they join it again; and. when it j dis- 
appears, they are, separated; The Apostle of God has. forbidden 
& pei^rnunces o£ prayer duciii^ these hours [when, Satan's 
horns xfe s»ociated with the snnl.Wj , = ■ 

The Apostle's order of prohibition duiing'these times tnay 
have two meanings:' ■ »' *J. t • 

The first, which is the^mo^ j^neral, is" that ■ all Mnds et 
prayers' are incumbent on him who forgets or oversleeps, and 
those of that for any i reason are 'incumbent on 'One are pro- 
hibited during ikese itmes, and no one is permitted to per- 
form them. Should any one perform one of them, the duty 
would not be fulfilled, just as.it would not be if he performed 
the prayer before its proper time. _ ^ « ^ , 83W 

The second, [the Prophet]' may have int£»Mled" tQ specify a 
certain [kind] of prayer, not others. 

Prayers may be divided into two kinds: •'The"=one is obliga- 
tory' which np Muslim is permitted to'.omit at its proper^tiBie, 

i. ' 'it ■ *■ ft wjt*: >^ i»"^4'"* * 

*»»MMik, Vol. I, p. 221; Bulthaw, ¥61. 1, p. I§4: t/tvMm. Vca. Wl^ 
110; Shawkani, Nayl al-Awtar, Vol. Ill, p .93. 

^" Malik. Vol. I, .p.., 220; Bukhari, Vol. I, pp. 154-55;. Muslim, Vol. VI, 
,pp. 110-12.,- " ' ' ' \ V. 'I >, -e".; , .r 

Malik, yol. I, p. 219; Ibn Hanbal,' VoL VIU, p.-8:^Shafil..Mujna<l, 



for if -he cveridoes.ihejniust inake'uprforf it5-^Th"e' otherf the 
performance of which may^draWd[Us]^eareKFl»''6^i; S^;^^ 
j-ogatory; He »who' omits at supererogatdry pr^^ '-.j^ Mtsdier no 
Qbligation'to make up for'it. -'-A i>j/r (.1 & ' 

We have ^fc»^m4*lhats«ib^^t^«fy [|*ayer«]'*lle^# fee'div 
tinguished from the optionarif-one is travelling-asfa rideril B«5 
Xhe obhgatory-prayers.can.beiperlormed-on the ground/and 
jto dtl^i?H<«iy*foMs the daty, but-the siipererogatory «tll^ xttay; 
be performed iwhile riding in whatever 'direction, one desires.. 
The two [kinds] 'raay .bejdistinguished«[on (the basis of]' their 
perfon^attccf '«^ether ■ in towii or [in .the country] while ^on 
travel: He who can perform the obligatory prayers standing, | »3ai 
should not do so sitting, but he is permitted to perform the' 
supererogatory ones.sitting. ^, 

Since the two meanings [are permissible] It is obligatory on 
the learned not to become attached to any particular— in dis- 
tinction from general— meaning unless there is a specifying 
i#iiieati»#itf the sunna-or an agreement among the sdiolars 
who do not agree on any matter contrary to the sunna. 

337. [Shafi'I] said; Similarly, other traditions> from the Apos- 
tle ^outd be Accepted: as' expUcitl^i' giitetM utiles im ik&Es^.- 
tion specifies otherwise, as I have explained, or unless there is 
ail agreement of the Muslim [scholars], specifying that their 
laesnatiig is impHieit* net expiMcit lMe^,--aacl fttat it Is pir- 
ticular, not general; and men should obey them in either case , 
as such. [For] Malik [b. Anas] told ^us from- Zayd b. Aslam 
from 'A^' b. Yasar from Bust Sa'id.,and al-AMraj from Abii 
JimpltJi^t,^ Apostle said: j. ^ 8322 

Whoever performed one cycle of the morning prayer before sun- • 
rise would be regarded as having performed the morning prayer, 
and whoever performed one cycle of the 'asr prayer before sunset, 
would' be regarded as* having performed the' 'asr prayer.^"" 

338. Shafi'I said: Thus [legal] knowledge indicates that he 
Ifiho performs one c^cle of the morning prayer beifore sun-rise 

"•Malik, Vol. I, p. 6; Bukharl, Vol. Il'p. 154- MusUm, Vol. V. p. 104; , 
Abu Dawud. Vol." I, 'p;' 112; ShawiaBi,"jyuy/ at-Awtar^yoll 11,, pp> 22-23: 
Shafi i, Musnad, Vol. I, p. 63. * '^'^T^' 



2S2 ISLAMIC JUKISPRUDENGE 



and he who^performs one cycle of the "a^r prayer before sun-set 
would be regarded as having performed his prayers at for! 
bidden times, because both would be regarded as having been 
performed after the morning and 'asr prayers, coinciding with 
sun-rise and the sun-set, and these are times at whtdt the 
performance of prayers is prohibited. 

Since the Apostle considered those who perform their prayers 
at .these times as havinf perfoMted the tnorni^ and 'a$t 
prayers, we concluded that his order of prohibition against 
performing prayer at these times governs supererogatory prayers 
[only], whidi are not obligatory, for he woittM iiQl piSifbll the 
performance of a prescribed prayer at a time forbidden for 
such prayers. 

Malik [b. Anas] told us from Ibn Shihab from Ibn al- 
Musayyib that the Apostle said: 

Whoever forgot to perform a certain prayer should make i>p;-i^ 
it whenever he remembered it, for God said: ' And perform the 
prayer for my remembraiice ' [Q. XX, 14].^»» 

Malik [b. Anas] and 'fmran b. al-fjusayn related a tradition 
Irom the Prophet similar to that of Ibn al-Musayyib, but one 
of them added: " [Whoever forgot . . ,] or was asleep . . ." "» 

Shah'i said: In his saying that ". . . he should make up for 
it whenever he remembered iti" the ApostIe»^ on God's behalf, $321 
appointed no specific time for it, but stated that it should be 
performed as soon as it ^va^s, naoiembered. 
. [Sufyan] b. 'Uyayna tcddus fpam Aim al-Zubayr [al-Makkl] 
from 'Abd-AIiah b, Babah from Jubayr b. Mufim that the 
Prophet said : 

Men of 'Abd-Manitfl Whoever of you may be in authority, shall 
never prevent anyone from performing the circumambulation of 

Malik, Vol. I, p. 14; Muslim, Vol. V, pp. I8I-8S; Aba DSwiid, Vol. I, 
p. 119. S« also Shafi'i, KilSb at Umm, Vol. I. pp. 130-31; Ikhtitaf at- 
IjladUh (Kilab al-Vmm. Vol. VII, p. 126); Musnad. Vol. I. p. 55." 

»" Muslim. Vol. V, p. 193; Shawkani, Nnyl al-Awtar. Vol. II, p. 26; 
Shih-w Ikhtildf cl-Hadlth {Kilab al-Vmm, Vol. VII, p. 127). 

'MBfilslied.. p. 



this House [of the Ka'ba] or the. prayer at any time, whether in 
daydiiie or at nightu* 

'Abd al-Majtd [b. 'Abd al-'AzTz] told us from Ibn Jurayj 
from "Ata" [b. Yasar] from the Prophet, a similar tradition, 6329 
adding at the beginning: "Menof •Abdal-MuttaJib.etc. . . 

S10^ [l^ft^ ^M: Sii Jubsi^ laiai^^ [iU^ t^t t^m^et 
gave an order permitting the performance of the circumara- 
bulation and prayer at any time that anyone wished to do so. 
This [order] clieatif indicates ehai fItiS fPHa^et's] orders pro- 
hibiting the performance of prayers at certain times related 
only to optional prayers, not to obligatory prayers. For Mus- 
lim's performed the funeral prayers, which were obligatory, 
generally after the morning and the 'si?r prayers [irrespective 
of the forbidden times]. 

Some of oar followers argued that since 'Urnar b. al-Khattab 
performed the circumambtilation after daybreak and, finding ^j^f 
the sun had not yet risen, went to Tuwa and couched his 
camel and performed the prayer after sunrise, they prohibited 
/tfie pettennmce M the circumambulation prayer after both 
the 'ajr and the monu'iig prayers just a$ they prohibited 
optional prayers.'** 

S40. isalSi II 'Wmsar ^l&yeiS &iie dt^tttmiittbulatibtt 

prayer, he delayed it because it was permissible for him to do 
so. For he may have been .in need of a certain place at Tuwa 
to ease nsttare,^ and ii'Vfm penai^Jble for Mini [to delay the 
prayer]. However, ['Umar] had heard only the general order 
of prohibition, and he punished al-Munkadir [b. 'Abd-Atlah] 
by striking him for performing a prayer after the "ajr in ^327 
Madina. without realizing that the order of prohibition was 
specified to the situation that I have just explained and so 

Abu Diwud, Vol. II, p. 108; Shawkanl. Nayl al-AvitSr. Vol. Ill, p- 101; 
Shan-!. Kitab al Umm, Vol. I, p. ISli; llthmf al-ffaiSth (KilSb aM/mm. 
Vol. VII, p. 127) . 

"'See Shafil, KitSb Mffnm. iMl. I, p, 131: and imit^ lifepicRt/i 
al-Umm. Vol. WI* gj>. 127-28) . 

A place dn the c^tsK&t$ of Afakka. 
"•For "Umar's prayer at TUjra, «ee Milik, Vol. t, p. tSBL 

Bfllaq ed., p. 46, 
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[he felt] himself tintterjoKfigatfon [[to punish *SfI-Muhkadir]. 
Ke who knows the reasons for the orders of prohibition and 
permissioiv [should distinguish between the two], since the order 
of pennis^On wai Hi^aerent from that of prohibition, just as 
I have already explained in the [case of the tradition of] 'All 
b. Abl T.alib concerning the, Prophet's order of prohibition 
against keeping the .meat of sacrifice beyond three, days, 
because 'AH 1^ Iteard the Prophet's [general] order but did 
not hear the reasons for that [particular] prohibition. 

341. He said: Someone may ask: Did not Abu Sa'id al- 
Khudir! |i)&tttlaiar had doiie? 

342. [Shafii] replied: The answer„tQ .this [question] is Kk^ 
the answer to other [questions]. 

343. He asked: Someone may ask: i% thstts any one who did 
contrary to what the two have done? 

344. [Shafi'i] replied: Yesl They were:,^Ibn 'Umar, Ibn 
'Abbas, 'Alsha, al-Hasan.- al-Husayn, atld others. Ibn 'Umar 
heard the order of .prohibition directly from the Prophet. 
[For] [Sufyan] b. 'Uyayna told - us , from 'Amr b-. Dinar, who 
said: /- j .- , . • 

'Ata' b. Abi Rabah and I saw Ibn 'Umar perform the circum- 
ambulation "after <bybreak and a prayer -of two irak'as before 
»un-rise.^»^ ' 

^ Sufyan [b. 'Uyayna] told us from "Ammar al-Duhm from 
Abu Shu'ba that al-Hasan and^ al-Husayn performed the cir- 
cumamtmlsfton mfter the 'asr and [then] prayed. 

Muslim [b. Khalid al-Zanji] and "Abd al-Majld [b. "Abd 
al-*A2iz]_told^us from Ibn Jurayj from^Ibn Abi Mulayka, who 
laid: - ^j^ i * 

I have,Men Ibn :Abbas p^le^ lKi%h: the ctrciunaiBbulatiDn and 
the praycr^after the.'asr.'x , . 

^ 345.^ [ShSfi'i] said: The reason for stating the Companions' 
disagreement on this matter is to enable him' who is aware of 

>"^lMH^» al-Sunm al'/Ctibra, VoU lltp. «S2. 
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this disagreement to understand that tlie lileaning coum (i<$t 
be other than what we have just said, or that the sunna was 
unknown by him Who acted differently from it, or that he 
wbb knew the sunna may have interpreted its meaning in a 

I certain'^way or may have Icnind justificattoii for <%rtain other 

1 interpretation. * 

So if a certain tradition from the Apostle is proved to be 
authentic, it is obligatory on all who are aware of it to aedept 
it, anil nothing else shall be accepted instead, for God has 
given no one else [authority] to give an order contrary to, the 
[^rj9^l«e!i's} order, ° ' , $3X 

[B. Second] Category: ■« 

S46. Malik [b. Anas] told us from Nifi* from Ibn 'Umar 
that 'the Apostle prohibited " muzabana." Muzabana is the 
exchange of the [fresh] fruit [of palm-trees] .for dry dates in 
equal quantities, and of grapes for raisins in equal quantities.^^* 

Malik [b. Anas] told us from "Abd-Allah b. Yazid, freed^ 
slave of al-Aswad b. Sufyan, that Zayd Abu 'Ayyash told him 
from Sa"d h. Abl Waqqa? that he heard the Prophet asked sasx 
about the exchange of [dry] da.tes for^ fresh dates. "Do fresh 
dates lose weight after they dry? " inquired the .Prophet., "Yes, 
they do," was the aiiswer. Thereupon th& Prophet, ordered 
the prtMbftiiiii fof j»iieii aVM]."* ^ ssas 

Malik [b. Anas] told us from Nafi' from Ibn 'Umar from 
Zayd b. Thabit; who related that the Apostle permitted [the 
owner of] an 'arlya, [to sell a branc:h whitii <»ntains a quantity 
of dates roughly estimated].*** 

[Sufyan] b. 'Uyayna told iis from al-Zuhrl from Salim from 
his &ther from Zayd b.-Ttilbit'* that the Prophet pei^fiied 

tbe sal&of toiyas.^** ■ tan 

, , f , I »• 

"» Malik, Vol. 11. p. 624; BukhSTi; Vol. II, "p. SZ; MusUm, Vol 5t, p. l9Sj 
Abu DSwud, Vol. Ill, p. 251. 
"•Malik. Vol. II, p. 624;=Abu DSwud. Vol. III. p. 251, l 
Milik. Vol. 11, pp. €19 20; Bukhari, Vol. II, p. 32; Muslim. Vol. X. 
pp. 18S-86. For meaning of "ariya. see Abu Diwud. Vol., Ill, p. 252: 

"*lbid.; and Shafil. Ikhtilaf al-IfadUh {Kitab al-Umm, Vol. VII, p. 
SIS). 
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347. Shafi'i said: The exchange of [fresh] dates for dry dates 
was prohibited on the strength of the Prophet's order of pro- 
hibition, and the Prophet made it clear that he proMbit^ 
[such an exchange] because fresh dates lose weight after they 
dry. He [the Prophet] prohibited the exchange of dates for 
dates ^o^pr iit ee^mt qmaA&es, heeime Vm »0ted ^ loss of 
weight when fresh dates become dry, so that the exchange 
cannot possibly be equal in quantities since the [amount] 
tiC^t eaimot be known. 'Thus fifie |Th?ophet*s] <w€er of pro- 
hibition includ<^ two meanings: The differential in weight, 
and al-muzabaiia{; the latter means the sale of a known for an 
unknown [i. e., shrinking] measure of the same kind. 

Since the Apostle permitted the exchange of 'ariyas for dry 
dates by measure, his spe$:ial peraiission [of sale] should not 
be construedr as permission for other Itinds of sale, such as 
al-muzabana or the exchange of [dry] dates for fresh dates, for 
his order of prohibition is general excluding only [the sale of] ssjj 
'ariyas. This is an example of the general speech intended to 
mean the particular.*** 

SM. [Shaii'I said]: Sa'id b. SaUm [al-Qadda^] mm Ttm 
Jurayj from *Ata' [b. Abi Rabah] from $afwan b. Mawhab 
from *Abd-AIlah b. Muhammad b. $ayfi from Hakim b. Hizam, 
who said: *i» 

The J%«»tle «l Gotf tsM t«y me: » 1 have been ikxt- you are 
engaged in selling foodstuffs.* ' Yes, O. Apostle ©fUML' answered 
Hakim. ' Let no one sell foodstui^s until it is poi^based and its 
price is paid' for,' said the ApMtle.*** 

Sa'id [b. Salim] told us from Ibn Jurayj, who said: *Ata' 
[b. Abi Rabah] related to me a similar tradition from "Abd- 
Allah b. 'Ijma [al-Jushami] from H^kim b. Hizam, who heard 
it froA tiy ^pteei; 

The trustwor^y authority [Yahya b. Qassan) told us £rom 

»"Cf. J. Schacht, Origins of Muhammadan Juritfarudence, pp. 153-iHI. 
"♦CI Abu Dawud, Vol. m, pj>r 281-82. 
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^yySb Il» AM Hjltftiina from Yusuf b. Mahak from ^aJcim b. 
^izSm, who said: 9S36 

The Apostle prohibited me from selling what I did not 6wii.i» 

["What I did not own,"] means what one has not reoeived 
and became responsible for. 

[Sufyan] b. 'Uyayni toW Vs- Ibn jiMS Najih from 'Abd- 
AJlah b. Kathir from Abu al-Minhal from Ibn 'AbbSs, who 
said: 

When the Apostle of God entered Madina, he found men in the 

habit of payiog fiipdat^ in advance for one or two yem^ 'iSiBDi^ d JBt 

upon he stipulated: ' Whoever pays in advance [for a comtdiadltjQio 

he shall do so for a specified measure and a definite we^ht, to 

be delivered at a fixed time."* g^3g 

349. [Shafi'i] said: The Prophet's order of prohibition 
against the vendor's sale [of a commodity] not in his own 
possession means either that the vendor may sell the com- 
modiey Mi&fe it is seen -bf iM bay«p m il had b^n seen by 
the vendor at the time of sale, or that the vendor may sell a 
commodity he either did not have or had not taken possession 
of, so that the vendor was not responsible for it nor was it iii 
his possession to be able to hand it over to the buyer. [Finally] syyg 
the Prophet's order may have another meaning, other than 
tb* twtt ptieiilioned]. 

Since the Apostle stipulated that " whoever pays in advance 
[for a commodity] should do so for a specified measure and 
a definite weight, to be delivered at a fixed time," such [kind 
of a commodity] falls in the categotjf «f saite Sft which the 
commodity is neither in the vendor's possessieoi iior ready for 
delivery at the time of sale. But since the vendor iis mponsibfe 
[lor such a commodity] at the time of delivery, the Prophet's 

»" See AbO DawOd, Vol. Ill, p. 281. 

'"Cf. Bulaq ed., p. 47, •where there is a xepetilion of the same stipula- 
tions. Paragraphs 917-918 in Shakir's edition are omitted for the same 
reason. See Biikhari, Vol. II, p. 44; Muslim. Vol. XI, pp. 41-42; Abu 
bawiid. Vol. Ill, p. 27.'i. Sale by paying In advance is called salaf or 
talam sale. 
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order indicates that he prohibited only the kind" of sale in 
which the commodity is not in the vendor's posses^om But 
God knows bestl 

The [Prophet's] order of prohibition may have been in- 
tended against the sale of a^'f commodity 'not^ in eviidence, 
regardless of whether it is in the vendor's possession or not, 
for it would be liable'td destruction or 'shrinkage before it 
were secii bjf the' buyer. ' ' " 

350. [Shafi'I] said: Thus every explicitly general statement 
in the 5unna,.of the Apostle should be accepted as such unless 
atiother reliable tradition from Che Apostle Indicates <that only 
part of that explicitly general statement was intended to be 
general, as I have already explained regarding this and other 
similar points. It is obligatory on the $dldlais to accept the 
two kinds of traditions as complimentary— not as contradictory— 
in so far as they can be regarded as complimentary, for if .there 
is a way for harmonizing them, without regarding either one 
mote binding, ttei ^ other, [they should 'do so). No two 
traditions should ever be regarded as contradictory so long as 
there .is a possibility of harmonizing them; a contradictory 
tradition is one which is incapable of being harmotrized'o^ept 
by abandoning another, such as when two traditions relate 
to one [specific] act, the one permitting it and the other pro- 
hibiting it I 



Chapter X 




[ON SINGlJE-INBITOlUAL 
TRADITIONS]^ 

S51. Someone has 'asked me: Will .you state what the 
mihimum proof for a narrative related by a few [transmitters] 
should be in order to be bteditig upm scholars? 

352, [Shafi'I] replied: fThe minimum proof] is that the 
narrative must be related^by one person from another [before 
him] back to the Prophett of to 6©€iH!ext to the Prophet.* The 
proof for such a tradition is not established unless certain 
conditions are fulfilled: 

He who relates a tradition must merit confidence in his 
religion, and be known as i^ialte In his liansniitti'ng, compre- 
hending what he transmits, aware of any pronunciation that 
niight change the meaning of the tradition, capable of trans- 
jiiilth^ the tradition word for word as he heard it, not merely 
transmitting [in his own words] its'meaniiig; for if he trans- 
mits only the meaning and is unaware of what might alter 
its sense, he inliglit unknowingly transmute the -lawful' into 
the unlawful and vice-versa.' So if he transmits word for word 
there remains no ground for fearing a change of the meaning. 
[Furthermore], he should have learned the tradition by heart, 

» BuUq cd.. p. SI. 

■Such a penon, ini^t.bS One |>i Uie.Pro^et'S' companions. 

•Buliq ed., p. 51. ' ' ' ' i, j 
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i£ he relates it from memory, and should have memorized the 
written text [o£ traditions] if he relates it in its written form; 
when he ^i'tftifi^ees tidt^ others in relating a tradition %tm 
memory, that which they relate must agree. He must not be 
an interpolator,* attributing to someone whom he has not met 
that which he has not heard from him, or attributing to die 
Prophet something different from diat which rgKable autbori. 
ties relate from him. 

The same [qualifications] must be possessed by transmitters 
preceding him until the transmitter relates back to the Prophet «3Ji 
or to him who carries it back closest to him, for each of them 
vouches for the tradition as he received it atwi verifies it for a si 
him to whom he passes it. So none of them should lack [the 
qualifications] I have just described. 

353. He asked: Explain this to me by an example con- 
cerning which I am betto^ itiformed, owing t& my knowledge 
of it and my limited knowledge of what you have described in 
the traditions. 

354. [Shafi'i] replied: Would you like me to eite an example 
for v^ittt (fill "mi^it be an aiialogy? 

355. He said: Yes. 

356. [Shafi'i] said: (Traditions] constitute a source in them- 
selves and should iiet be regarded as analogous to anything 

357. He asked: I do not mean that you should consider it 
as an analogy. Will you give me an example of it from testi- 
moniis whiSt are geaer^illf l^iiowtt? 

358. [Shafi'i] replied: Testinioniea may disagree in cartain 
matters and agree in others. 

359. He asked: In, what [matters] could they disagree? 

360. [Shafi'i] replied: I accept a uadition froio either one 

'TadHs literally means "deceit," «*ttli con?^ 
the name of a trustworthy authority or climiasj}^|f ]Qtt name or nmm 
of discreditable transmitteis from the isnad of the idiaiQ of authorititt. 
See Ibn Hajar, Maratib al-Mudallistn (Cairo, 1322/190^^* p. 2-4; I- 
Goldziher, ^tude sur la tradition Islamique, tr. L^on SteH^W (Pari*. 
1952), 58; J* Sehadht, Origins of Mttfmmmadan JurUprUde*Ux. p. 57. 
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man or one woman,' but I will accept neither one alone in 
testimony. I accept the traditions [in the lotmjy " So-and-so 
related to me from so-and-so ** if tlfie transmitter is not an 
interpolater; but I do not accept it in testimony unless [the 
witness] says: " I heard [so-and-soj " or " I saw [so-and-so] " 
or " take me as a witness." 

'Txi'&^m. howevenvmtfi I mm/ptmcs^ dt ikem by istidlal 
(inductive reasoning) on the basis of the Book [of God], the 
sunna, consensus, and analogy, but istidlal is not applicable 
to testimony a» well. *rhere are many pfeopfe whose testimony 
is acceptable, but I do not accept a tradition related by them 
owing to the possibility that it might contain many changes 
in meaning and might omit certain wordis atBlreiilif l^m^^lngw 
But [traditions] may agree with testimony on matters other SJfli 
than those I have already described. 

361. He aiked: I agree iiihh ^hat you have said concerning 
your refusal to accept a tradition from anyone except a trust- 
worthy authority who had learned it by heart and is aware of 
what might change the meaning of the tradition. But why do 
you not accept such conditions in the case of testimony? 

362. [Shafi'i] replied: Changes in the meaning of traditions 
are more difficult to detect than in the case of testimony. So 
I am mndi more careful in the case of a tradition than in 
the case of testimony. 

363. He said: I agree with you; but if the person from 
whom someone quotes a traditioM is reliable and he [in turn] 
transmits from a man whose reliability you do not know, then 

I do not accept your refusal to put confidence in his good $374 
reputation and your 'insistence that he must narrate only from 
a reliable source even though ^j^sittay not know who it is. 

364. [Shafi'i] replied: ll tom persons of just character, well- 
versed in the law, testified confirmfftg the testimony of two 
witnesses in favor of the claim of one man agaiiist another,* 
would you take a decision if the four persons did iKit tell you 
that the two witnesses were of just character? 

565. He replied: No, I should by no mjeans take any de* 
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cision on the basis 'o£ their , testimony i until I' knew their just 
character, either, on the basis-of'the confirmation Jby the four 
persons of their just character, or;ofLthe<cDn(irniation-of their 
just character by;iother!^-or lon thei;ba$is of iftyoivniknowiedge 
of their . just character. ' 

366. [Shafi'i] said: Why would you mot accept their .[testis, 
mony] forUhe.rame'ffi^son^jFthat youtifi^iii^ mt Motpir the 
tradition, and sayt that' they would not have, testified -in favor 
of anyone unless they , considered him .to be of just character? 

S67. He MtidrHiey nrighl toflfy both in' favor of someone 
whom they considered to be of just character, and in:favor'of 
someone whom they knew, although they did not know his ssij 
just character. Since such a 'possibility might exist' in their 
testimony. I could not accept the testimony of those who 
testified in his favor until [either] they, declared htm of just 
ch^rsicter or I -was certain of his just character and the just 
chaSiEiii(ei iJiose iwho testified before me concerning the just 
character of others. Nor do I accept the confirmation of the 
just character. of > a witness unless I know the just character 
of the person who confirms the just character of the witness. 

368. [Shafi'i] said: The proof that you have adduced in this 
matter is against you,)because you do not accept the, narrative 
of a truth£al;[perseii] from someone whose truthfulli^-we iio 
not know. People are more careful to testify only on behalf 
of the .testimony of someone whose just character they know 
^ati ifiey are in accepitihg a. tradition, only tmm someone^ 
whose transmission of traditions is known to be sound. This 
is because one man may . meet another in whom he sees the 
mark of, goodness* and thinks'well . of him,.so that-.he accepts 
the tradition from.him and passes it on without ;knowing his 
diaracter. » Thus he may relate that a man called so-and-so 
transmi^ed^toihim such-and-such [a •tradition] and hopes *that 
he might find a trustworthy man who would know of the 
tradition so that he could accept it from him, or that he could 
relate it on the authority, of a< transmitter whether he approves 
of it or not;: or he might be careless in tran$mtttiil|; tlue lcadi> 
tion from him. For I do not know that I have ever met any- 
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one who did not relate [tl^llidas] Mh {rGHnai<fa trntiworttiy S37« 
authority who had-rlearned them -by-iheart- arid from' other 
sources who were quite different. -In suchjcasesjl have done" 
^hatwas incuinbetittt]aH»nttse. iNor v^s my search for knowing 
the veracity of him who related a tradition to me more, of an 
0bligatipn> than my quest i for knowledge of the; veracity of 
those from whom he hadjrecet^ #c miMmi Foti as &r as 
all of them are concerned I know, all I need [to know] about 
those from whom I receive: a tradition.-.since all of them con- 
firmed the narrative as received from those, before them and^ 8377 
handed it on to those after them. 

369. He asked: What about [the possibility of] accepting a 
tradition from a person whom you have never known to be 
all interpolator, relating it from so-and-so, although it might 
be possible that he had never heard. it? , 

370. [Shafi'i] replied: Muslims of just character ■ are right 
p^m. they testify] about themselves, but their statil»ri^s4^»> 
themselves is different from their status vis-i-vis others. Doi 
you not agree that if I knew them to be of just character [in 
mattenf coneettiivig ttteQ£)dve», ,1 shmM ai^^t their -testi- 
joaony; but that when they confirm: the testimony of another 
witness I cannot accept that testimony until I- know the justi 
character of the other witness.. For.my knowledge of their just 
character does not constitute. knowledge of the just character 
of him "whose testimony they- confirmed. We should accept 
the intwmz&bti they relate about themselves- and assume .t&t; 
their statements are valid until their deeds indicate the oppo- 
site. Wet should then be on our guard, in .the matter with 
regard to which their .deeds did not. conform to what they, g 52 
ought to have done. . , 

Tadlls has neither been practiced: in our lands by our prede- 
cessors in the past nor by our^ followers whom we have known 
until recently, for. some have taken it over^from people who ^yj^ 
practised it and who would have been better off if they bad- 
left them alone [to indulge] in it.,,. ' ■ 1 1 

•It if jiie fW<&Jf Jliem iWhether a.maa|ays:» "I heard so-^d-f 
so say ' I heard so-axwi'so,' " or whether he says: " So-and-so 

i t . h«t'/i:v-£i ■ 
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i«1ated firaitn so^nd^so '% ^xesf orAf aairate what they have 
heard from others whom they have met from those whom we 
know who [operate in] this fashion. We accept the form: 
" So-and-so related to me frona so-atid-Sb,"* if he is not an 
interpolater.^ 

He whom we have known to interpolate on one occasion 
hsts exposed to us Ms txdh in his transteiis^oiA. This fault 
constitutes neither falsehood, which would cause us to reject 
his tradition, nor a real truth. Hence we accept from him 
that which we accept from those who speak the real truth. 
So [our position is] that we do not accept a tradition from 
an interpolater unless he says in it: " He related to me " or 
" I heard." 

371. He said: I see that you accept the testimony [of a man] 
whose tradition you do not accept. 

372. [Shafi'i] replied: This is because of the greater signifi- 
cance and position of tradidons among the Muslims as well as 
for another obvious reason. 

373. He asked: What is it? 

374. [Shafi'i] replied: A word taight be omitted from the 
ti:adition and thus alter its meaning; or a word might be pro- 
nounced differently from the way it was pronounced by the 
transmitter, thus altering the meaning of the tradition, eVeh 
though he .jvho pronounced it did not intend to do so. If he 
who transmits a tradition is ignorant of its meaning, he does 
not understand the tradition, and we do not accept it. [For] 
if he ttlinsmits Vfim he does- not understarid, he is of those 
who do not transmit the tradition word for word; and he seeks 
to transmit the meaning of the tradition, but he does not 
understaind €m weanlttg at all. 

375. He asked: Is it possible that ihe tradition of a. man of 
just character might not be acceptable? 

376. [Shafi'q replied: Yes, for if he wci* [thelylptof p«rs©a] 
I have just described, this would give rise to open suspicion 
that would cause his tradition to be rejected. A man might 
be just in testifying for olte iBfttr W sttspect when he testi- 

* Baiaqted., p. 53. 
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fies for himself or for some of his relatives. For it is [perhaps] 
easier for a man to let himself fall from a height ihaiji to give 
a tittse mAcioiiy. However, wh^inevi^ lie becomes i»itifeti% to 
suspicion his testimony is rejected for that reason. For distrust 
of those who do not transmit a tradition word for word and 
vthQ do not understaiid its meatiinf ^ most dearly [indicated] 
in the case of those who testify in favor of someone whose • 
testimony has been rejected because of dubious [elements] 
that it contains. 

The testimony of witnesses should be [carefully] considened; 
if we detect a certain bias or an excessive interest in the person 
on whose behalf they are testifying, we do not accept their aSB 
testimony. If they testify regarding a difficult matter beyond 
their ability to comprehend, we do not accept their testimony, 
for we do not believe that they understand the meaning of 
that m wMi&i il^ffied. We do not accept the testi- 

mony of those whose transmission betrays many errors and 
which has no sound written source, just as we do not accept 
witnessis who mate many errors in tiheir testimony. 

377. Shafi'i said: ^ Traditionists vary: Some are well known 
[for their knowledge] of tradition; they make every effort in 
their search for it, listening tcr y^tSt Others, uncles, nasat of 
kin, and friends as well as spending long hours in the com- 
pany of scholars and disputants in the field. Such peQ|>le stand s»z 
in the fore&ont of [the sdence of] tradition.* If [their w^m- 
mission] is contradicted by someone who is less knowledgeable, 
it is better to accept the tradition of the former. 

With regard to the traditionists, if they are jointly [engaged 
in ctm^<»i%]f a ^Mi^ito hailed Amm by ^ 'mttaM m^ 
they try to find out whether it agrees with what has been 
memorized by one of them and whether it is supported by 
th^ who have ccimmitteiS {€tie iiaditSoQsi to memory, or 
whether it conflicts with what he and those who have memo- 
rized the traditions have learned by heart. If the transmitted 
[versions] differ, we seelt guidance from [the ver^ons that 

* Bulaq ed., p. 53. 

*Thit i* ^xioui. acanding to fiflUq «4>> p> H- 
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people] have memorized. One can then tell from the errors 
and other indications therein what the truth is. We have 
explained about memorization and esxon in another section 
[of this work], I ask God to protect us against efror and grant 
us success.* 

378; IH^e l^M: G» wiiat gt'oirad do ^06 swept a tradition 
related by a single individual even though you do not accept 
the [unsupported] testimony o£ one witness? What is your 
argutrti^At for holding that the singte-itidividtial tradition and 
testimony are ambiguous in most cases but different in others? 

379. [Shafi'I] replied: You are repeating a question that I 
thought I had already answered: I do not compare [the single- 
individual tradition] with testimony. You asked me to give a 
parallel example more familiar to you than traditions. I gave 
you such an example, but I did not mean that analogical 
deduction is applicable to tradi^ft^ ^r the proof of a single- 
individual tradition is too strong to need the support of a 
parallel example; indeed it is an original source in itself. 

380. He a^ed: How k II that ti^ditions are like testimony 
in certain respects but not in others? 

381. [Shafi'i] replied: [Traditions] are different from testi- 
mony ill isome respects, as I have fxiteed out toi^; 
but if I have said that they are similar to testimony in some 
respects and not others, I have done so for certain obvious 
reasons. 

382. He asked: What are th^, since the purpose of all 
testimony is the same? 

383. [Shafi'i] replied: Do you mean in all cases or only in 
certain ones? 

384. He said: In all cases. 

385. [Shafi'i] asked: What is the minimuni tninaber [ol wife 
nesses] you would require in [a case oQ adultery? 

386. He replied: Four. 

387. [Shafi'i] asked: If there are only three of them, would 
you order [the accusers] to be scourged? 

488. He replied; Yes. 
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S89. [Shafi'i] asked: How many witnesses would fcm r^uire 
in [the case of] murder, disbelief [i. e., apostasy], and highway 
robbery, all of which are punishable by death? 

390. He replied: Two. 

391. [Shafts] a^edi HdW Many witnesses would you require ftws 
in [cases of theft of] property? 

392. He replied: One male and two female witnesses. 

393., [Shafi'r] asked: How many witnesses would you require , 

in [cases relating to] vices affecting women? 

394. He replied: One woman. 

395. [Shafi'i] asked: If there were lacking [either one] of 
the two witness or one of the male and two female witnesses^ 
would you not order the [remaining] witnesses to be scourged 
as you did in [the case of| adultery? 

396. He replied: No.« B ss 

397. [ShSfi*!] askol: Do you consider that all these cases are 
similar? 

391. He replied: Yes, I agree that the liutnlbjgf |# 't^^ 
required is not the same and that only the witnesses in tfae^ 
case of adultery should be scourged. 

399. [Shafi'iJ asked: If I were to tell you that the same 
applies to the single-individual tradition, namely that I accept 
it as I do in testimony but that it is different with regard to 

the number [of witnesses], would that [not] constitute a strong 83K 
argument a^iftSt yonl 

400. He replied: I have held my opinion concerning the 
variation in the [mininium] number of witnesses required in 
testimony on the stireni^ of narrative and inductive reasoning. 

401. [Shafi'i] said: Likewise, what I have held concerning 
the acceptance of the single-individual tradition is based on 
narrative aiid rejasetting. 

402. [Shafi'i] ' said: Do you maintain that if you did not 
accept the testimony of women in [a case concerning] child- 
birth that you would not accept it in [a case involving] property? 

" " Yes " in the Arabic text implying approval that the remaining 
witncatei thoutd not be scoatged) . 
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403. He replied: [I should act] according to precedent [i. t„ 
the practice followed by Muslims]. 

404. [Shaft*!] said: What «'<3^M you do it sottmm lOld you 
that the Qur'an does not stipulate [that there can be].less than 
one male and two female [witnesses]? 

405. He replied.' Moihing is stipulated against accepting 
less than that [number], so we have accepted what the Muslims 
'have permitted, which is not contrary to the Qur'an. 

406. [Shafi'I] said: We have held the same opinion con- 
cerning the confirmation of the single-individual traditteny, 
based on reasons all of which are stronger than that per- 
mitting the testimony of women. 

407. ke lisSs^t % &mm any thiwg ©feer than pritcdent that 
could justify a distinction between tradition and testimony? 

408. [Shafi'i] replied: Yes, and I know of no scholar who 
does not accept it. 

409. He asked: What is it? 

410. [Shafri] replied: It is [the witness of] just character, 
whose testimony is acceptable in certath circumstances and 
unacceptable in others. 

411. He asked: In what circumstances is his testimony 
unacceptable? 

412. [Shafi'I] replied: [The circumstances are] when he 
testifies in cases in which his personal interests are principally 
involved, as when he defends liimself against a certain debt, 
«^ten tie li^iftai in cases involving Ms sort or hit i^ilpr or 
when he uses the testimony to defend them, and [finally] in 
any other circumstance liable to arouse suspicion. 

Furthermore, in a martteif of testimony, fifj a witness testi- 
fies that a certain person is liable for a debt or a punishment, 
or if he testifies that a debt should be paid to a man or a 
punishment be indicted on his behalf, he [the witness] is not 
iresponsible for any debt which is not concerned with his 
[the accuser's] debt, nor for the dishonor which befa.lls him. 
However, the witness might become more partial if his son 
or father i^itl tevolved. But his testimony would be accepted 
[in the cases stated above], because there is no obvious sus- 
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picion such as there would be in the case involving himself, 
his son, and his father or any other situations which- might 
give gfound for su$pi«d^^ 

But the one who related traditions concerning what is lawful 
or unlawful is not obtaining any material advantage for him- 
sefif cnr f or otihers nor It he defendilig %!maelf «i> anyone else, 
nor is he dealing with anything that involves punishment 
[meted out] against anybody or on behalf of anybody. There- 
rote, he and the Muslims from whom he related the tradition 
are on equal footing, whether [the tradition] concerns lawful 
or unlawful acts. He is like anyone else and Jiis status is not 
different in this respect; on one occa^n lie might be sus- 
pected and his nari-ative rejected; on another occasion he 
might be free of suspicion and his narrative accepted, just as 
the status of any witness may differ whether he is an ordinary 8992 
or notable Muslim. 

There are circumstances in which people relate informa- 
tion more accurately and there are [cases] in which they are 
more pious than others. When people are in fear during ill- 
ness or travel, or are mindful [of death] under such conditions 
or similar ones making them alive to [the danger of] negli- 
geiiee> they Mrife to be more careful; concentrate their 
thoughts more effectively and are less forgetful. In such con- 
ditions^^ the untruthful Muslim might become truthful and 
his information trustworthy. His narrative niight be tegatded 
as reliable and fully trustworthy, if not because he is pious 
at least because he is afraid that he might cause people to 
distrust a tradition that he is not trying to use to defend him- 
self or exploit to his own advantage. Subsequently, however, 
he might revert to prevarication or cause people to have reser- SMB 
vations about believirj everything he Itm Md. 

Since there are certain circumstances in which the public 
and the untruthful might be truthful to the satisfaction of 
transmitters of traditions, it is more appropriate that pious 
and truthful men should in all circumstances be more careful 
thjui Qth^r^; for tJbM^ are in a position of [public] trust and 

" ■• Stiafil saM " ii canitted. 
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fhey are held up as examples for the faith and thef ang a««Fate 
o£ the obligation imposed on them by God to be truthful in 
all matters and that the traditions dealing with that which is 
lawful and unlawful are of the highest importance and hentx 
above all should be beyond suspicion. Moreover, a tradition 
from the Apostle has given them a meaning that has never 
been given with regard to anyotlf >^|j^namely, that the fate 
of him who attributes a fakehood to the Apostle ^aU be 
hell-fire. 

413. Shafi'I saWj ** *Abd al-'Aziz [al-Darawardi] has told us 
from Mfittainmad b. 'i%|ttn from 'Abd atWahhab b. Bukht e,^ 
from 'Abd al-Wahid al-Najri from Wathila b. al-Asqa* from 
the Prophet, who said: 

The greatest of liars is he who ascribes, to me that which I did 
not say, who claims to have d^ini m^at he dWL not dream; or 
claims that he is the son of someone ottier than his own father.*' 

*Abd al-'Aziz [al-Darawardi] related from Muhammad b. 
"Amr [b. 'Alqama] from Abl Salama [b. 'Abd al-RaI)mati] from 
Abu Hurayra, that the Apostle said: 

He who ascribes to me what I did not say shall surely occupy 
liis place in the fire [of hellp* 

Yahya b. Sulaym eelait^ to> me ftom^bayd-Allah b. 'Umar 
from Abii Balor b* Slilim &om Ibn 'Umar, that the Prophet 
said: 

He who tells a lie about me will have a house built for him in tjjt 
t#fire [of hell].i» 

'Amr b. Abi Salama told us from 'Abd al-*Aziz b. Muham- 
mad from Asid b^bi Asld from his mother, who said: 

" Buiaq cd.. p. 54. 

" DukharT. Vol. II, p. 384; and Ibn HanbaU Vol. VUI, pp. «5-86, and 
843-44. Different authorities are cited. 
>♦ /bid. 

" Ibn Hanbal. Vol. VI, p. 333; Vol. VIII. p. 137; Vol. IX. pp. 137-38; 
Shaai, Uvsnad. VoJ. 1. p. 17. 
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1 asked Abu Qatada: How is ii that you do not relate [traditions] BS4 
from the Apostle as other men do? ' I heard the Apostle say: 
He who tells a lie about me is surely seeking for himself , a resting 
place in the fire [of hell]. The Apostle began to say this while 
he was wiping the ground with his hand/ replied he.** 

Sufyan [b. 'Uyayna] related from Mu^ammacl Ik 'Amr (1>. 
•Alqama] from Abu Salama [b. *Abd al-Ra^min] from Abu 
Hutayra, that the Apostle said: 

You may relate from the children of Israel whatever you like, but SSST 
whenever you relate from me you shall not relate an untruth.*' 

This is the most emphatic tradition ever related from the 
A^pdstle on this matter. We have relied on this as well as on 
other traditions in not accepting a tradition unless it is from 
a trustworthy transmitter and we know the trustworthiness of 
those who transmitted it from first to lasl. 

414. Someone may ask: What evidence is there in this 
tradition for what you have stated? 

415. fShafi'ij replied: [Legal] knowledge teaches [us] that 
in no circumstance has the Prophet ordered anyone to attribute 
falsehood to the children of Israel or to anyone else. While 

he permitted the relating of traditions from the children of S998 
Israel, the ascription of falsehood to them was not permitted; 
he merely permitted the acceptance of traditions from one 
who related from them, without its being known whether he 
was truthful or untruthful. 

Nor did he permit [the acceptance of traditions] from one 
whose, untruthfulness was known, for it is related that [the 
]^)^^t] said: 

He who relates a tradition that he considers to be false is a liar.** 

■Sm Vi^Gmm xelam m edition Irep st Ibtr is gi^It!i^<bf 
falsehood' becaiise he has p<e^ceived the liar lying in his tradi- 

" Muslim. VoL I. pp, 66.72; D3ihnl, Vol. I, pp. 76-77; ShSfil, ATMSnffrf, 
Vol. I, p. 17. 

" Ibn Hanbal. VeL IX,, pp.250-51: VqL XI. pp. 127, 207: 5hifi% Musnad. 
Vol I. p. 17. 
^Miiilhii.Vol. I.p. 62. 
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tion, and except in a few special [cases] he relies on the trust- 
worthiness of the informant, or his lack thereof, for guidance 
as to the truth or Qie ^Mty of the tradition^ In the lattet" 
case he can tell whether it is true or false if the transmitter 
relates what cannot possibly be the case, or what is contra- 
dicted by information that is better authentiaited and is ntore 
indicative of the truth.'* 

Since the Apostle distinguished between traditions related 
on his authority and traditions from the children of Israel by 
saying: *' You may relate on my authority, but do not, etc.," 
[legal] knowledge insuucts us " that the untruthfulness which 
[the Prophet] prohibited was hidden untruthfulness, namely, 
[that which mi^t occur in a tradition] related from a person 
whose truthfulness is unknown. For since untruthfulness is 
prohibited in all circumstances, there is no untruthfulness 
greater than that which is related on the authority of the 
Prophet, God's peace and blessings be upon hini,» 



Authentimtim of th§ Single-individual Tradition 

416. Someone mj^ht ask: " What is the proof for the au- 
thentication of the single-individual tradition, whether based 
m &it rmt t^H mrfsti've, xtt iMitktvoh ih it. or on consensus? 

417. [Shafi'I] replied: Sufyan [b. 'Uyayna] told us from 'Abd 
al-Malik b. 'Umayr from 'Abd al-Rahman b. *Abd-Allah b. 
Mas'ud from his father, that the Prophet said: 

God will grant prosperity to His servant who hears my words, 
remembers them, guards them, and hands them on. Many a 
transmitter of law is no lawyer himself, and many may transmit 
law to others who ai* moire versed in the law dltaa tNy. TTie 
heart of a Mu*!^ shall never hiurbor vindictive feelings against 

" See J. Schacht, Origins of Muhnntmadan Jurisprudenet, pp. 37-S8. 

'•Literally: "Knowledge makes it certain lo us." 

»• Abu DawQd. Vol. IV, pp, 203-204. 

** The opening I'tatement " Shafi'I said " is omitted. 
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three: sincerity in working for God; faithfulness to Muslims; and 
conformity to the communitj' of beJievers— their call shall protect 
[the believm] and guard them from [the Devil's] delusion.** 

Since the Apostle has urged men to listen to his words, 
guard them, and hand them on, and since the man who hands 
them on is only one person, this indicates that the Apostle 
ditSefed no one shotild tnu»ftiif^ythi% from him unless 
the proof were established to him to whom it was transmitted, 
because what is transmitted is something lawful [to be observed] 
or unlawful to be avoided, a ipuii^ment to ht inflictect, a 
property to be taken or paid, and advice in matters relating 
to religion and wordly [life]- 

It also indicates that one v;he» % ndt aifi «iS|ieft in law may 
transmit law; he may have learned it by heart even though 
he is not an expert in the law.** The Apostle's order that 
men shotild follow the Muslim community is a proof that the 
ijma' of the Muslims is binding. 

Sufyan [b. 'Uyayna] told us from Salim Abu al-Na<Jr [client 
of 'Umar b. 'Ubayd-AUah] from -Ubayd-Allah b. Abl Rafr 
from hit father, who related that the Prophet said: 

Do not let me find anyone of you who, reclining on his couch, 
when confronted with an order of permission or prohibition 8403 
hW tite, says: Wfr do not -know [whether this is authentic oi 
not]; we follow only what we find in the book of God."' 

Sufyan b. 'Uyayna said: Muhammad b. al-Munkadir related 
to me a similar tradition from the Prophet without the names 
of the transmitters. 

In this case the confirmation of the narrative was from the 
Apostle [himself] and they were informed that it was binding 
mt iMem, mmt-. ttosgh #H£|r .-^d: tm '■Sm'^. attf relevant W^. im 
the Book of God. "niis subject is discussed elsewhere in this 
book."* 

l^[Sfik {h. Anasj told us tram ^jrd h. Aslam from 'Ati' b. 

»|firiini. Vol. I. pp. 74-76: Ibn Qanbal, msmiMmm^ 
Vol. I, p. 16, See also J. Schscbl, Orlgtos of Wts^mmti^tm fmispmdente, 
p. 54. 

»' Faqlh. •» See pan^ph 94, above. •* See Chap. V, abo«e. 
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Yasar that a man kissed his wife while fasting and became 
emotionally aroused. So he dispatched his wife [to the Prophet's 
wife] to ask her opinion about the matter. She found Umm 
Salama, Mother of the believers [and wife of the Prophet], 
and told her about the matter. " The Apostle [himself] kisses ajj 
when fasting," she replied. The wife returned and told her 
husband, who became increasingly worried and said: " We are 
not like the Apostle, for God may permit him [to do] what sio, 
he desiresl " Thereupon the wife returned to Uram Salama 
and found the A^tlt [»ith tm), and he inquired: " What 
does this woman want? " So Umm Salama told him about 
the matter. " Have you not told her that I do it myself? " he 
remarked. " I have told her, but her husband was not satisfied 
and said: ' We are not like the Apostle, for God permits him 
[to do] what he desires,' " she answered. The Apostle became 
angry and said: " By God, I am more fearful of God than you 
better informed regarding punishmentsl ""^ 1 have heard 
someone who gave the names of all the transmitters of this tm 
tradition, but I do not remember the names. 

418. Shafi'I said: In -the Prophet's reply to Umm Salama, 
in which he said: " Have you not told her, etc.," an indication 
that Umm Salama 's narrative from him [is of the category of 
traditidfti] whi^ tttif ^ ae^ptei, i&t Wt WtopMi would not 
have ordered her to repeat what he had said, provided what 
she said contains a valid argument. The same would be uue 
of the wife [of the man in ijctestion] if he considered her 
truthful. 

Malik [b. Anas] told us from 'Abd-AUah b. Dinar from Ibn 
'Umar, who said: 

Wheh men were performing the dawn prayer at<>[the mosque] 
of Quba", a messenger arrived and said: A Quranic communica- 
tion was revealed to the Apostle last night ordering him to face 
the (01m tht Ki't^], ^ whj^r«il$ &^ tad b^ £tiiifi;M'^^ 
[Syria], they [inimediately] tunied aroiuid toward the Kl^lifeW 

"MSlik. Vol. I, pp. 291-92; cf. Bukhari. Vol. I, p. 480; Muslim, Vol. 
VII, pp. 215-20. Malik, however, did not approve of kissing while fasting 
{al-Muwatla-, Voir I, p. 29S) . 

■•See paragraph U9, above. 
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419. Shafi'i said: ** The men of Quba* were among the first 
Muslims of the Anjar [the Prophet's supporters in Madina] s<06 
and were versed in the law and they used to lace the qibla 
which God had ordered them to face. They would not have 
abandoned God's [previous] command con^jprj^ipg the qibla 
if the cfbUg^Cfon to do so had not tett eStsiMish^d upon them, 
for they had neither contacted the Apostle nor had they heard 
[from him] what God had revealed concerning the change of 
the qibla; so they faced the qibla in accordance with the [new 
text of the] Book of God or the [new] sunna of the Prophet 
as they heard it from the Apostle, and not according to a 
tradition related by the public; they felt they were obligated 
to dhattge the qMa on ii&e authority of one transmitter only 
since he was considered by them a truthful person, and aban- 
doned it because he told them that the Prophet had changed 
the qlbfia. [Siitelyf they wotiM not have accepted this on the 
authority of one individual unless they had known that the 
proof is established if the person who relates the narrative is 
truthful. They would not have made sudi a great innovation 
as this in the religion [of Islam] unless they had to do so. Nor 
would they have failed to inform the Apostle of wbat they 
had done. 

If MoiMta^in ^ley had aeeeptyi from a ^ngle indi- 
vidual, related from the Apostle, concerning the shifting of 
the qibla— which was obligatory— were [not] permissible, the 
Apostljc would have said to them: " You were facing a [ceitatii] 
qibla, and it was not up to you to abandon it unless the proof 
for it were established through what you heard from me, from 
the pubiie, o* frbnl more than otie person [on my authority]," 

Malik [b. Anas] told us from Ishaq b. 'Abd-AIlah b. Abi S408 
Tall|ia from Anas b. Malik, who said: 

When I was serving a drink made of grape-juice and dates to 
Abu Talha, Abu 'Ubayda b. al-Jarrah, and Ubayy b. Ka'b, a mes- 
senger arrived saying: ' Wine has just been forbidden.' There- 
upon Abu Talha said: ' Come, Anas, break these jarsl ' So Anas 



** BOlict ed, p. 5iS. 
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look a mortar that we Ijad and Struck the Jaira with the bottom 
of it until they broke.'" 

420. Shaii'i said: »^ These men were closely connected with 
the Prophet in knowledge and posUion, and the Prophet's 
companions occupied a position of prominence that is not 
denied by any learned man. The drink of which they were 
partaking was lawfal to theni, 'but iwhen a Single person came 
and inlormed them that wine had been declared unlawful, 
Talha, the owner of the jars, ordered that they shouJd be 
broken. Neither he nor the others said that they would con- 
sidier the wine lawful until they should see the Apostle, who sigj 
was near by, or until they should' learn about it through . 
public channels. Otherwise they would not have wasted some- 
thing lavirfiil ^ foming it out w^hen" thef wepe Am wasteftil 
people. For they would have asked the Apostle what they 
should do, if they felt they were not bound to accept a single- 
indivliaartradition. and the Apostle himself would have |»ire< 
hibited its acceptance. 

The Apostle ordered Unays to go to a certain man's wife 
who was said to have committed adultery and ordered him to 
Stone her i£ she confessed, tsu^^ssed^ wltereopcHt tJnayi 
stoned her to death.'^ This tradition has been related by 
Malik [b. Anas] and Sufyan b. "Uyayna from al-Zuhri from 8410 
•Ubayn-AUah b. 'Abd-Aflth ft&m Abtt Hurayra arid Zayd b. 
Khalid [al-Juhani] from the Prophet. Sufyan added Shibl [b. 
Mi'bad] to the list of transmitters after Abu Hurayra and 
Zayd b. Khalid. 

"Abd al-VksJz [al-DarawardlJ told us from Xasdd b. al-lSadi 
from 'Abd-Allah b. Abt Salama from 'Amr b. Sulaym al- am 
Zuraqi from his mother, who said: 

When we were at Mina, 'AU b. Abi 'Talib arrived on a camel and 
declared that the Apostle of God said: ' These are days [in which 

" Malik, Vol. II, pp. 846-47; Muslim, Vol. XIII, pp. 148-50. 

" See Bulaq ed.. p. 56. 

** See paragraph 123, above. 
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it is permissible] to eat and drink, so no one shall fast.' 'Ali BS6 
vrent around oq his camel lag «tut this message to the pedple.** 

The il|»oit1e would not have sent a Sfngte truthful person 
with his order of prohibition if that person's veracity and the 
words he, reported from the Prophet were not accepuble 
without question to those who were the recipients of the 
Prophet's prohibition. Furthermore, there were pilgrims with 
the Apostle, and he would have been able either to go and 
speak to those [who were drinking the wine] himself or to 
send a number of men [on the mission], but he sent only one 
man whose veracity they knew. For he would not have sent 
any emissary to them unless the latter possessed [convincing] 
prw>f &mi iKmnd them to accept his words as being those of S4i2 
the Apostle. 

If such was the situation with the Prophet's, as I have said, 
having been in a position to send to them several men [instead 
of one], it would be most appropriate for those who came 
after him and who were not in a position to do, what [the 
recipients of the Prophet's instruction] could have done or 
what the Prophet could have done with regard .to them, to 
use the same procedure in establishing the troth of the narra- 
tive of a single veracious man. 

Sufyan [b. 'l/yayna] told us from 'Arar b. Dinar from "Amr b. 
■Abd-Allah b. Safwan [al-jumahij from one of his uncles, Yazid 
b. Shay ban, who said: 

When we were standing at a certain place at 'Arafa, while *Amr 
[b. 'Abd-Allah] was at a great disunce front the ImlBij Iltg^Mirl^ 
al-An}2ri arrived and said to us: ' I am the messenger of the 
Apostii; at Cod to you; he orders you to stand [in reverence] at ans 
the places of devotion of yours, because diey are part of the 
heritage of your father Abraham.' ** 

The Apostle sent Abu Bakr in command of the pilgrimage 
in the year 9 [A. D. 631]. Many pilgrims came from various 

"This tradition is not cited in the standard digests. See SbawkinI, 
Nayl al-Aw(ar, Vol. IV, p. 277, giving the names of different tnnsmitten. 
**Aba DiwQd, Vol. il. p. 189. 
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countries suid diver$e peoples, and Abu Bakr led the religious 
rites and instructed Ihem, on behalf of the Apostle, in their 
rights and duties." In the meantime [the Prophet] sent 'All 
b. Abi Tfalib. who recited to the assembled pilgrims on the 
day of Al-Nahr some verses from the sura of Bara'a,** en- 
joining some of them to equity while encouraging others and 
forbidding them to do certain things.*^ 

Both Abu Bakr and 'All were well-known to the people of 
Makka as virtuous, religious, and tra#tliil lacna, and time 
pilgrims who did not know either one or -both of them could 
have found someone to testify to their truthfulness and virtue. 
The Apostle would not have sent a lone mesisenger unless thei 
latter's words bore convincing proof to liim to whom the 
Prophet had sent the messenger. 

*I%e ftrophet dispatched governors to Various regions, and 
the names of the men and the places to which they were sent 
to are known to us, [For example], he sent Qays b. 'A$im and 
al-Zibriqan b. Badr and [Malik] b. Nuwayra to their own 
tribes, because they were kiKiwit to them as truthful men. 

A delegation from Bahrayn came [to the Prophet] and 
became acquainted with the men around him. [The Prophet] 
sent [AMn h.] Sa'id b. al-'A$ back with them [as governor of 
Babrayn]. 

[The Prophet] sent Mu'adh b. Jabal to al-Yaman with 
orders to lead those who followed him against those who 
ijesisted him.'* Since Mu'adh and his status and veracity were 
known to them, the Prophet also ordered him to instruct 
them in their duties toward God and to collect the obh'gati^ 

"See Ibn Hisham, Vol. II. pp. 919 f{.; Guillaume's translatian, pp. 
617 a. 

"Sura (Chapter) 9. 

" 'All was commissioned to recite the sura of bara'a (Q. IX) termi- 
nating the general agreement between the Prophet and the unbelievcis. 
That agreement provided that no one should be kept back from the Ka'ba 
and thai no one need fear the olher during the pilgrimage. The special 
agreement between the Prophet and Arab tribes for specified terms was 
terminated at the end of its term. See Ibn Hisham. pp. 919-20; Guiltauine, 
pp. 617-18. 

** The wording of the tentcnce is slightly re-uianged for darity. 
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[tax] front them. So aQ fisaie who were aj^inted ^ 
Prophet] as administrators [of various regions] were ordered 
by him to collect [the taxes] imposed by God on the people 
subject to their rule. None of those veracious men who were 
sent by [the Prophet] was ever told that he was only one 
individual and that he had no power to collect [the tax] until 
the Apostle [himself] had been heard to say if Wa* obligatory. 
I do not believe that the Prophet would have sent those who 
were well known for their veracity in the provinces to which 
they vttm Wat if, as I have stated, men such as they did not 
carry binding proof to those lofi^rdni tbey wsre sent. 

The same applies to those men who were commanders of 
[the Prophet's] expeditions. He [the Prophet] sent an expedi- 
tion ipSmit Muta md Wj^peoMtd Zayd b. Qaritha [his freed 
slave] as its commander; " If he is killed, Ja'far shall succeed 
him, and if [the latter] is killed, then Ibn Rawaha," he said. 
He also sent Ibn Unays on an cikpeditioh hf himself. 

All of the commanders of expeditions who were sent forth 
[by the Prophet] were competent judges of the matters on 
whitil tficy im* seM, fer thef Were responsible for appealing 
to those who had not yet received the call [of Islam] and for 
fighting those who had to be fought. The same was true of S4i7 
everf ieemmander and expedition leader whom [the Prophet] 
sent ftSrtiliK although he was in a positim t© send two, ibiee. 
four or more [if he had wished]. 

421. Shaii'I said: '» On one occasion [the Prophet] sent 
twelve messengers simultaneously to twelve rulii^^ inviting 
them to accept Islam. Those [messengers] were sent only [to; 
people] who either had already received the summons to Islam 

and «^«» hai ^mi tmtmmM wfffi tia^mmUi m 'if^t^ 

received [from the Prophet] letters indicating to those to 
whom the messengers had been sent that the letters were from 
die ftpofSiet. Me [tim l^rophietj was eaw&lat to eho«>sis^ 'Well- 
known men both as his messengers and as his commanders. 
For example, he sent Dihya [b. Khalifa al-Kalbi] lo the region 
in which he was known. For i{ [the person] to whom the 

f*BaUq ed.,p.57. * 
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messenger was sent had not known him, he first would have 
had to ascertain that he had been sent by the Prophet so as to 
rid Maiself of any doubt as to liplu^ it was the Apostle'* 
message, thus obliging the m^sen^ to wait'tmdl his idetitity 
had been certified. 

The Ftoidiet's orios oi panddte^in mA pnekoMtim 'Vt^ 
continuously sent to his governors, and none failed to carry 
them out because the Prophet sent only messengers who were 
kttcntril'SS ipilhlul to those to ^diQ they were sent, and 
whose vera^]^ |®uld be certified by those on the spot. In case 
the recipient suspected that the letter carried by the messenger 
had been altered, or found that there were drcumstances 
g^ytog rise to a suspicion that the messenger who brought the m 
communication had been forgetful, it was his duty to seek 
enlightenment regarding that which he suspected so that he 
could carry out the orders of the Apostle after they fa«id beeii 
confirmed to his satisfaction. 

In the same category fall the letters of the [Prophet's] suc- 
cea8o» 3^ tfteh* i^memms and the MusUm's tgnseaxent tKat 
the caliph, the judge, the commander, and the imam were 
respectively single individuals. So they chose Abu Bakr [as 
caliph], ana kh€ Sakr designated 'Umar. Ihaaf appointed 
a council of electors to choose one man. They selected "Abd 
al-Rahman b. 'Awf, who chose *Uthman b. *Affan. Thus those f «» 
governors who were judges, as well as others, handed down 
decisions, had thetir decisions executed, and imposed penalties. 
Their decisions were carried out after them, and these de- 
cisions were narratives handed down from them. 

FroiB what I have said concerning the sunna of the Apostle 
and the consensus of the Muslims, there is indication of a 
distinction among testimony (shahada), narrative (khabar), 
and a decree ^iaa) . 

Do you not agree that the decision ' a judge in favor of 
one man against another is [a similar kind of] narrative 
handed down by the judge on .the basis of confiriued ei^dence 
or on the basis of a confession made to him by one of the 
parties upon whom it was executed? Since the judge is obliged 
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to act on the basis of such a narrative according to [the best 
of] his ](iiowIedge, i^en in accordance with the interpretation 8«it 
of the person who transmitted the decision, he would have 
to declare [the matter in question] as lawful or unlawful on 
the ba^s ol the iaKnaotiy given if^ mgstd to it. 

If a judge [other than the one in the present case] related 
a narrative from witnesses who testified to him against a 
person who was not on fHal before hitn, at tin the bksis of 
confession of one of the parties to a dispute, [the judge in the 
case] is not obligated to take a decision on the basis of the 
evidteoiee of the o^her judge, because the party was not referred 
to that judge, but to him [the judge in the case], or because 
the party was referred to another judge for trial. Then the 
judge [in the case] makes the decision on the basis of the 
testimony of one witness in addition to the other [judge], since 
the latter would be regarded as [only] one witness, and the 
testimony of one witness— whether he is a judge or any other 
persofir— is not acceptable tmless his testimbity is ^ilppoii^ %f 
that of a second witness, just as the testimony of [any] one 
witness is not acceptable unless supported by that of a second S42i 
witness.*" 

422. [Shafi-i said]: Sufyan [b. "Uyayna] and 'Abd al-Wahhab 
[al-Thaqafrj , .told us from Yahya b. Sa'Id from Sa'id b. al- 
Musayyibv;d)at 'Umar b. al-Kha^tab decreed that [the com- 
pensation] for the loss of a thumb was fifteen [camels],*^ ten 
for the next finger, ten for the middle finger, nine for the 
finger next to the little finger, and six for the little finger. 

423.. Shafif said: Since 'Umar knew that the Prophet had 
fixed the compensation of the hand at fifty [camels], and since 
the hand consists of five fingers varying in attractiveness and 
iisefulness, he jgave eadi of theta la-pfiofMXF^omr vatee Imsed 
on the amount of the compensation for the hand. This was 
[a decision taken] on tlie strength of a narrative through ana- 
tegical xeasoning. 

When, however^ it was found- in die letter of M 'Ana b. 

"The wording of the tentence fa dightly I«BIat^(ed. 
" BaUU) ed.. p. 58. 
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^a:^ l^t tite Fro^iiiet mMt '*Sct ev&ef finger t&e e^pensa- 
tion] shall be ten camels." they were inclined to follow it. But 
they did not accept the letter of Al 'Amr until it was confirmed 
to them that it 'Wei tirtxQ dbe Apostle.** 

There are two indications in this tradition: 

First, a narrative [from the Prophet] must be accepted. 
Secondly, the narrative is to be accepted when it h coiiiirmed, 
even though none of the imams may ever have done anything 
similar to the narrative in question. This indicates also that 
if the action of one of the imams subsequently were found to 
be contrary to a narrative of the Prophet, the imam's action 
must be abandoned in favor of the Apostle's narrative. It 
[also] indicates that a tradition from the Apostle is self- 
d^^flilng mt& dd^ iiot to hie «onfinned by the action 
of anyone else after him. For the Muslims never said: " 'Umar 
acted differently [from the Prophet] in matters concerning the 
Muhtjfefn *' and the AnjSr.'*** Nor dia you *» m atiy other 
say anything about other men's having acted differently; they 
accepted traditions from the Apostle as they were bound to 
do and they desisted from all acts contrary to them. 

Had "Umar been aware of this tradition he would have 
accepted it as he had accepted other things that emanated 
^^Oic the Apostle, owing to Ms i^M^ God, his [readiness] to 
carry out his obU^tion to obey the order of the Apostle, his 

ShaG'i's quotation from the Prophet's letter to "Amr is not in the text 
that was reproduced by Ibn Hishani, perhaps because the text was not 
reproduced in full. See Ibn Hisham's Sira, Vol. II, pp. 961-62. Shafi'i 
attaches great significance to the Prophet's order in this letter and argues 
that if had known the Prophet's order that the compensation for 

the fin^E «^ cameb, he would not have made a diilerent decision 
^ liftj^li «i^«irtfe in ^mi> al-Vmm. Vol. VII, pp. 17-19) . 'Umar's 
i^ttnnee at the teer mi tsft ftis^tA^ cy^. however, may nise doubt 
as to the antfaeii^t^ HX teter. tradition cited by Shifil may 
be found in AbO Vol. IV. p. 188; ShawkSnl, Nayl al-Aioldr. Vol. 

Vn. p. 61; Yabyit i^.JMI(|in, Kitab al-Kkaroj (Cairo, 1347/1929) , p. 119, 

**The Makkans wlio emigrated with the Pin^l^e^ to filadtna in 1/622, 
The inhabitants of Mkdina wko supported! the IKiophet after hn 
Riijgration to that city. 

•* In this statement Shafi'i is addressing himself ta tfid ihtin^ttor, * 
rolMer of the. I^atufl sduwl of law. 
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knowledge ^lat tto o^ tile's order is on a IMt MIN 

Apostle, and that obedience to God is ob»lience to tha Apos- 
tle's order. 

424. Someone said: me an eicampie indicating Uiat 
"Umar changed his practice When a tradition from the Apostle 
became known to him. 

425. [Shafi'i] replied: [What will be the advantage of) my 
giving you one? 

426. He said: Such an example will establish two rules: 
First, that opinion may be accepted in case there is no sunna. 
Secondly, that if the sunna reveals that one must do a certain 
thing, one must abandon what he [previously] had been doing: 
For one must discard all practices contrary to the sunna. One 
mast also abaads^ [^e idea that] the sunna is confiroit^ 06,% 

by a narrative that has preceded it, for he should know tfiat ^*!s 
it is not vitiated by anything that contradicts it." 

427. pMWI^ said: Suf^ fb. *&ptym] vcMm frinti df-^hxi 
from Sa'id b. al-Musayyib who said: 'Umar b. al-KhaUab held 
that the diya should be paid by the 'aqila, and that the wife 
cannot inherit from the diya of her Msbamdi' hnt ittl^i&flj&k •» 
b. Sufyan told 'Umar that the Apostle had written to him 
ordering him to permit the wife of Ashyam al-Dibabi to 
iliheiit the diya [of her husband]. So 'Umar changed his 
opinion. This tradition has been explained elsewhere." 

Sufyan [b. 'Uyayna] told us from 'Avoit b. Dinar and Ibn 
fawiis from Tawus that 'Umar said: Has God mentioned «42S 
anything that anyone has heard from the Prophet concerning 
[the diya for] foeticide? Qamal b. Malik b. al-Nabigha replied 
that he had two concubines, one of whom struck the other 
[who was pregnanll with a foiling pin oituSi^ » m^ssM^i^i 
The Prophet ordered the payment <rf a g^urnt tit a slave {as 

"Shifil repudiates an ancient legal doctrine by virtue of which- prac- 
tice validates certain legal decisions even i£ they were contrary to tradi- 
tions. See paragraph 423; wad J. Schadit, QHgfns of MvktmmB4M 
Jurisprudence, pp. 59-60. 

*^ For Sha&'i's discussion on this tradition sec Kitdb al-Umm, Vol. VI, 
p. 77. For text of the tradition, see MUik, Vol. II, p. 866; AbO I>awa4." 
Vol, IV. p. 192, ' ^ 
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the diya]. " Had I not heard this, I would have decided it 
difEerently," said 'Umar. Others related that fUmar said]; 
"We almost decided this matter on [the b*^ of our] own 
opinion." *• 

'Umar changed his decision on the strength of a tradition 
related by al-Dahbak that conflicted with his own decision. 
He declared that if he had not heard that tradition he would 
have arrived at a different decision and that he almost made 
a decision concerning foeticide on the basis of his own opinion. 

mSM tMi' l^mGs] dte stmna s|»^fi«!«i thitt the dtyt 
for a life is a hundred camels, the diya for foeticide should 
be one hundred camels if the foetus is alive, and no diya if 
it is dead. 

When the Apostle's order was related [to 'Umar] he deferred 
to him and obeyed him despite his prior contradictory de- 
cision. His own decision had been uken without his having 
heard anything with reference to it from the Apostle, but 
when he learned that his action was not in accord with the 
Apostle's decree, he abandoned his practice in order to obey 
the Apostle's decree and did likeiWlK^ in all other matters. It 
is equally incumbent upon men to act accordingly.*' [For] 
M&lik [b. AnasJ has told us from Ibn Shihab from Salim b. 
■Abd<iAIISii [^ Oilipli] ^mar muttied befott f«%siting] 
men [in Syria] on the strength of a tradition related by "Abd 
al-Ral^an b. 'Awf. This was when he set out for Syria and 
then learned iMp * fikpie had brokan out there." %«is 

«• Aba oawad, voi. iv. p. i9i. cf. mm., voi. 11, pp. zsiMi ^«iwksnT, 

Hsfl al^Awfir, 'Vol. VII, pp. Bayiiaqt, al-Sutum aUKubra, Vol. 

Vfll. pp. 115-16. 

'*For birther disciusioii on this poiflt, see Shifil's IMttiUf at-^aailk 
(Kitab ai-Umm. Vol. VII. pp. 20-21) . 

••In A. D. 6S9 the Caliph 'Umar visited the bordcn of Syria where he 
met AbQ 'Ubayda, Governor of Syria, and other leading men. The Caliph 
was advised to return owing to the plague, when thousands of belitvcrs 
died, but, according to one version of the story, Abd 'Ubayda taid: " WhatI 
You flee froin the decree of Gcid?" "Yes." replied "Umar, "if we flee, 
it U from the decree of God unto the decree of Cod." At this juncture 
'Abd al-Rahmin b. 'Awf arrived and said that he had heard the Prophet 
saying: " When you hear of it (the plague], you should not approach the 
land: if you wese in the Itnd where it wa*, you should not leave it." 
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Malik [b. Anas] told us from Ja'far b. Muhammad [al-$adiq] 
from his father [Mu^mmad al-Baqir] who said: Upon men- 
tioning the Maigtaiiii 'Un^f said: " I do not lui6w what We' 
should do with regard to them." Thereupon 'Abd al-Rahman 
b. *Awf said: " I bear witness that I heard the Apostle of God 
say: ' Follow the same ttsage na'lli regard to them as you do 
with regard to the People of ti^?]|iok.' " 

Sufyan [b.'Uyayna] told us b^^Amr b. Dinar that he heard 
Bajala say: 'Urnar did not collect the poll tax from the Ma- VjHI 
gians until *Abd al-Ral>man b. 'Awf told him that the Prophet 
ba4 ordered it to be cpUectfid frpm the Mat^wos of Hajar." 

429. Shafi'i saidi AH ^e traditibns that f have cited [abovej 
in an interrupted fashion were [originally] heard by me as 
uninterrupted, or are well-known traditions related by many 
people transmitting them from scholars who were acquainted 
with them through common knowledge; but I did not want 
to cite traditions that I had not fully monorized, nor did I 
have access to some of my books which I had lost [to verify 
them}r but I have verifksi ^ seeneaey of dbat I mei&mixeA 
by checking it with the knowledge of scholars, and I have 
summarized it fearing that this book might become too long, 
t .have> however, cited what might be snfficient without going 
into every aspect of it in an exhaustive fashion. 

So 'Umar accepted the tradition of 'Abd al-Rabmin b, *Awt 
concerning the Magiahs and collected [the. jizya] on the bans 
of the QuranliG communication: 

Of tho^ who have been given the Book, until they pay tibe* jizya 
out of hand and have been humbled [Q. IX, 29]. 

On the basis of the Quran, which states that the. unber 
Uevers should be fought until they accefft Idam, and since 
'ITmar never heard anything fxom the Pn^het [r^arding^tfae 

Thereupon 'Umar, acting on the strength of this tradition, returned to 
Madina. See Malik, Vol. 11, pp. 895-96; Muslim, Vol. XrV, pp. 205,-208.' ■ 
" Malik, Vol. I, p. 278, 

** Hajar, on the coast of Arabia, was the principal town in Bahraj^ 
The term Hajar also applied to the whole o( Ba^itaytl. «^id| tnchlded 
al-I^aia' 9nd Qat^f. See Yaqut, passim. 
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Magians] and thought that they were unbelievers and not 
people of the Book, he accepted the tradition of *Abd al. 
Rahman b. 'Awf and followed it. 

The tradition related by Bajala is uninterrupted; for he 
PaJiiisJ feaid known «Umar b. al-KhaftSb personally and had 
served as a scribe to some of his provincial governors."* 

430. Someone might say: 'Umar might have sought for 
another transmitter' in addition to the one who felaiijd the 
narrative to him. 

431, [Shafi'i said]: The answer would be; 'Umar would not 
ask lor another transmitter [to substantiate] a tradition re- 
lated to him by a man, except for one of three possible reasons; 

[First,] he may have wanted to be careful; for even though 
the proof is verified by the narrative of a single person, the 
na^rtdve c€ m& twiSm^h men :mm^. I bave known {^ome 
men] who confirmed the narrative of a single person and 
sought a second narrative [to confirm it]. [If] a man possesses 
a stfnna frotn fii1iera»] sources and a sixth is related to 
him, he writes it down. For the more numerous the authori- 
ties of a tradition and the better known, the better it is au- 
thenticated and the more satisfactory to him who hears it. 
And I have known certain judges who, although two or three 
witnesses were confirmed to them as witnesses of just char- 
acter, asked the person on whose behalf the testimony was 
^ven to produce more witnesses. By this they sought to satisfy 
themselves more fully. If the party on whose behalf the testi- 
mony was given did not produce more than two witnesses, the 
dtd^fi ^«^M tew li^n given in his favor. 

[Secondly,] it is possible that the transmitter might not 
have been known [to "Umar], so 'he would suspend judgment 
until another ttlttaaltter wlbom fte Imew confirmed it. Like- 
wise, [a tradition] related from an unknown person, is not 
acceptable. A tradition is accepuble only from someone known 

"Shalill citiEd tbts tradition in KilSb al Umm. Vol. VI. p. 96, on the 
authority of Sufyin b. "Uyayna. See also Abu Dawud, Vol. Ill, pp. 168-69: 
Ibn I^nbal. Vol. III. p. UI, no. 1685: Aba 'Ubayd b. Sallim, KitSb 
^AmmSl. ed. Mali. Hunld al-Fiqqt {Cttao. 1S5S/19SS) . pp. SI-32- 
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[Thirdly,] it is pos^Ie that infonnatfbn related to 
'Umar by the transmitter was utiacceptable to him; in this 
case he would reject the narrative until he could find someone 
else whose word was acceptable. 

432. Someone might ask: In your opinion^ wHich of these 
reasons motivated 'Umar? B» 

433. [Shafi'i] replied: According to the tradition related by 
Abfi Milsa, k ms caution, for he regarded Abia Mus» as a 
trusted authority. 

454. If he says: What is your evidence? 

We reply: Abii Miisa's tradition msa ttaiismitted % MSlik 
b. Anas from Rabi'a from more than one of their authorities. $494 
*ijtmjf, however, said to Abu Musa: " I did not suspect you; 
I was merely afraid that people might atttlbnte ^mething to 
the Apostle that he did not say." 

435. Should he ask: Is this [not] an interrupted [tradition]? 

436. [Shafi'i replied]: This is a well-authenticated tradi- 
tion. °^ For it |» itot an imam of the religion, 
whether "Umar or anyone else, to accept the tradition of a 
single individual on one occasion, when he is satisfied that it 
is well authennoited, and tej^it it ttH iSntother. This- is never 
permissible for an intelligent scholar, just as it is not per- 
missible for a judge to take a decision on the basis of [the 
testimony of] two tvitltess^s dti otiie ob^ac^fi and reject thcnt 
on another, unless they have been proved wrong on grounds 
disqualifying them or because of his ignorance of their just 
character. For "Umar was an extremely knowing, intelligent, 
trustworthy, and meritorious man. In the Book o£ God is an •439 
evidence for what I have discussed; God said: 

Verily, We taat Noah to his people [Q- LXXI, 1]. 

" Malik, Vol. II, p. 964; BuklUUrl, VtH. n. p 8; Mudim. Vol. XIV. pp. 
ISO-SS: Aba DawOd, Vol. XV,*3^. MMS. 

" ShSfil did not answer me W^ocutm'* quetticm ^itctfy. He; Mi 
already pointed out in paragraph ^IttPH^ tmksL <^ Xtpf 

tions he cited were ladcing the vgmm at iamimmtn, he fiaA t0ak 
tmoA i^am mm One fall chain of mmmitten or thejr wbk wtia^aimd' 
mum liMlttiiiit. 
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And He said: 

We did indeed send Noab to his ptople [Q. XI, 27; XXtll, 23; 
XXIX, 13]. 

And He said: 

We revealed to Abraham and Ishmael [Q. IV, 161]. 
And He said: 

And to 'Ad [we sent] their brother HOd [Q. VII, 63; XI. 52]. 
And He said: 

Aiid toThlHiittd [we seitt] dieif brother |aUh [Q. VII. 71; XI, 64]. 
Ami He Mft 

And to Midian [we sent] their brother Sthu^yb pj, VII, 8S; Xl, 
85; XXIX, 35] 

And He said: 

The people of Lot gave the lie to those who were sent to them. 
When their brother Lot said to them; ' Will you not fear God? 
I am for you a laithful apostle. So fear God and obey me ' [Q. 
XXVI. 160-16S]. 

And to Hu Apostle Muhapmad, God's b2essin|s and peaee 
be upon-liiin, He^aal^ 

Verily, we have te\^0(^: ^^tel 0 We have tevealed to Utah 
and the prophets aftftf him SV^ IBll- 

And He said: 

Kfuhammad is only an apostle; apostles have passed away beSaiee 
him [Q. I ll, my 

So [God] has given proof to His creatures through His 
prophets, who were distinguished by certain signs from others, 
and the, proof was clear to those Who witnessed the actions 
of the prophets and the indications which distinguished them 
ihan others as well as from those who came after them. One 
o£ them is as good as oiore than one, since the proof If estab- 
l&bed by One just as well as by more than one. For [God] iaid: 
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Coin a parable for them: the people of a town when the envoys 
came to it; when we sent to them two, and they called them liars; 
so we sent a third as reinforcement and they said: ' To you we 
ar^ envoys,' They said: 'You are only human beings like our- 
j^in^ and the MtlM^iNlll^ lUpt'ltnt down any tiling; you are only 

437. Shafi'i said: Thus God established the proof to them 
by sending two and later a third [prophet]; likewise He estab- 
lished it for various people by sending one, for the confirma- 
tion [of the proof by more than one] does not mean that it 8437 
cannojt be established hy oiie only, if Qgd endows him with 

that which distinguishes liim trom those who are not prophets. 

438. Shafi'i said: " Malik [b. Anas] told us from Sa'd b. 
Ishaq b. Ka'b b. "Ujra from his paternal aunt Zaynab, daughter 
of Ka'b, who said that al-Furay'a, daughter of Malik b. Sinan, 
had told her that she [al-Fuity^] "mm m tM PfO]phet 
(juesting him to let her return to her family among the Banu 
Khudra,"^ since her husband, who had gone forth looking for 
some idati^ of lif »j ftisdleeH Mei % them when he met tlicm 
near al-Qaddum."* " I requested the Apostle to let me return 
to my family since my husband left no house of his own for 
me to live in," she said. "Yes [you may return]," replied the 
Apostle. So I left, but he called me back when I was either 

in [my] chamber or in the Mosque, and said: " What did you sax 
say? " So 1 repeated the story of v^at had' appeared to my 
husband. "Stay in your house until the end of the period 
stipulated in the Book," said the Prophet. "So I passed the 
period of the 'idda, four ihohths arid ten days," she said. When 
•Uthman became caliph, he sent for me and inquired about 
this [tradition], and I related it to him. He followed it and 
took decisions on the strength of it.*" Thus 'Uthman, who was 
an imam and a man of knowledge and virtue, settled disputes 

" Bulaq ed., p. 60. 

"The tribe o( Banii Khudra, belongs to the Ansar (supporten of the 
Prophiet) , in Madina. 
** A place about six miles from Madina. 

"•MaiJk. Vol. II. p. 591; AbO Mwfid. Vol 11, p. ^1; ShSfil, SiiHb 
al-Vmm. Vol. V, pp. 208-209. 
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between the Anjar and Muhajirin on the strength of a tradi. 
tion related by a wcnnan. 

Muslim [b. Khalid] told us from Ibn Jurayj from ai yasan 
b, Muslim [b. Yannaq] from Tawiis, who said: I was witij 
Ibn 'Abbas when Zayd b. Thabit said to him: "Would ybu 
rule that a woman [who has begun to] menstruate should 
return from the pilgrimage before visiting the Sacred House? " 
" It is not for me to say so," replied Ibn 'Abbas, " ask so-and-so, 
the woman from the Anjar, whether the Prophet ordered 
her to do so." Zayd b. Thabit went away laughing and said: 
" I must say that what you said is right." *" 

439. MMn mMi fSfi hmtd an order of prohibition 
[from the Prophet] against a pilgrim's returning from the pil- 
grimage before visiting the Sacred House, and thought that 
it included the mi^nstitiating woman. When Ibn 'AbbSs nttied 
that she could return if she had visited the House after the 
Day of Sacrifice (al-Nahr), Zayd took exception to it, but 
when Ibn 'Abbas related to Mat a tradition from a woman 
who was ordered to do so by the Apostle— and "when the womau »4iB 
was asked, she confirmed the tradition— he believed the woman 

and saw that the right thing for him to do was to cease dif- 
fering wi^' Ifaa 'Abbas. But Ibn 'Abbas had no other proof 
than the woman's narrative.** 

440. iJShafi'i said]: Sufyan [b. 'Uyayna] told us from 'Amr 
[b. Dn^] imrn Sa'Id ik fa^yt, 'whs t have told Ibn 
•Abbas that Nawf al-Bikali claims that Musa, the companion 
of al-Khi^r, is not the Musa of the children of Israel. " The 
enemy of God had told a Be,** TCpliied Ibn *Abbas, for Ubayy 
b. Ka'b told me that the Apostle in speaking to him once 
mentioned the story of Musa and al-Khi^r in such a way as to 
indicate that the Musa of the dss^tes dt hmd was the Musa 
who was associated with al-Khi^r*' 

Ibn Hanbal, Uli Wlf Vol V, p. 89. Siinilar tndiUoiu are 
ttUted on tlic 9ttlN»n^f >iif %*Wm> See Wei, {. pp. 410-12; BukbM, 

Vol. I. pp. ilM6. 

"See ShSfil. KitSb al-Umm, Vol. U, pp. ISAM. 

••BukMri, Vol. I. pp. 30-31; VoL H, p. 354. W&0r is a legeBliftf 
fij^ie identffied with vaiioiu early piophett and laiiDis, indotfing ]^odt. 
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accepted the authenticity of a tradition related by Ubayy b. 
Ka'b from the Apostle as a proof against the opinion of a b60 
eef tain Muslim. tJbayy b. Ka'b hj^ lSepioi?ted to hiih a tradi- 
tion from the Prophet that Musa of the children o£ Israel was 
the same as the Companion of al-Khi^r. 

Muslim [b. Khalid al-Zanji] and *Abd al-Majid told us from 
Jbn Jurayj [from 'Amir b. Mu$"ab] that Tawus told him that 
he asked Ibn "Abbas about the two cycles (rak'atayn) after 
the "ajr prayer, and Ibn 'Abbas forbade him to perform them. 
'"■1 tepl^s I: mm t&A ^ttg to abilfisljQifn; them," said Tawfts- 
Thereupon Ibn 'Abbis, [quoting the Qur'an], said: 

It is not for any believer, man or woman, when God and his 
Apostle have decreed a matter, to have a choice in any matter 
affecting him. XVhoever disobep ^$04 9nd His Apostle has gon6 
astray into manifest enror fQ, XXHHJ, M].*^ S*I3 

Ibn 'Abbas was of the opinion that the proof against T^wus 
was established by his tradition from the Prophet and by his 
indicatinj^ through a citation from the Book of God that both 
sources deprived f^iwus of any choice in a matter that had 
been decided by God and His Apostle. Although Tawus knew 
of the decision of the Apostle from a tradition related only 
by Ibn "Abbas, he not reject it and tell [Ita »AbbS*|i 
"This is a tradition related by you alone. I do not consider 
that it is established as being from the. Prophet, since it is 
possible that you have fbfgbtten something with f^i^ to it," 

441. Someone might say: Would pTawus] not hesitate to 
say such a thing to Ibn 'Abbas? 

442. [Shafi'I replied]: Ibn 'Abbas was above being afraid 

to tell anyone the truth as he' saw it. For he forbade [Tawus] S444 
to pertOTTO the two cycles after the "asr prayer and told hitn 

Elijah, and St. George. See Ibn Hajar. al-Isdba, Vol. I, pp. 428-47, for a 
traditional account of al Khidr's life as a prophet. For a more critical 
account, see Mcijer de Hond, Der Koranisirte Elbidr (Leyden, 1914) . 

" See Bayhaqi, al-Sunan at-Kubru, Vol. II. p. 453: and $uyu(i, al-Dur 
^ManthtU; Vol. V. p. ^1. 
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not to (jerCorm them before informing him that the Prophet 
had prohibited them. 

443. [Shafil said]: Sufyan [b. 'Uyayna] told us from 'Amr 
[b. Dinar] from Ibn 'Umar, who said: " We used to practitx 
mukhabara '* (share-cropping) , seeing no harm in it until 
Rafi' b. Khadij claimed that the Apostle, had prohibited it. 
So we gave it up t^ittse iMt ptSfi*] had said." 

Thus Ibn 'Umar, who was profiting from mukhabara and 
regarded it as lawful, did not continue to practise it after a 
tradition was related to him bf a trusted trtniaealtter that the 
Apostle had prohibited it. Furthermore, he did not use his 
own judgment regarding what was related from the Apostle t^j^ 
and say: " Nobody hsis M tar reproached m tttr drfi, and we 
have been practising it till now." This clearly indicates that 
something that was practised after the Prophet's death and 
was not supported by a tradition from ttie Prophet does not 
vitiate a narrative from the Prophet." 

444. [Shafi'I said]: Mah'k [b. Anas] told us from Zayd b. 
Aslam from 'Ata' b. Yasar that Mu'awiya b. Abl Sufyan once 
sold [either] a gold or a silver drinking cup for more than 
[the value of] its weight. " I heard the Apostle prohibit that 
kind [of thing]," said Abu al-Darda' to him. " I do not see 

against Mu'awiya?" asked Abu al-Darda". "I relate to him 
[a tradition] from the Apostle, and he gives me his own S44( 
opinion. I cannot live in the same land with "you pSfu^iyai." " 
Thus Abu al-Darda* was of the opinion that the proof against 
Mu'awiya was established by a narrative related to him; but 
when Mu^awiya did not agree with him, he departed from 

*< Mukhibara wa« the practice of renting the land by paying one fourth, 
or one third, or any specific portion of the produce after harvest. It is 
also called al-muzara'a. See Jurjani, Kitab al-Ta'rifSt, p. 290. 

"See ShawkanI, Nayl al-Awtdr, Vol. V, pp. 287-96. For a different 
transmission, see Malik, Vol. II, p. 711; AbQ Dawud, Vol. Ill, pp. 257-59. 
Bulaq ed., p. 61. 

" Malik says that Abfi al-Darda' informed 'Umar about Mu'awiya'i 
action, and "Umar forbade Mu'awiya to conclude the transaction. See 
Malik. Vol. II, p. 634. Cf. J. Sdiacht, Origins of Miihamtnadan Juris- 
prwiimce. p, 6S. 
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the land in which he had been ,to save his self-respect, since 
jyfiu^wffa had rejected a narrative related by a reliable source 
from the Prophet. 

445, [Shafi'i] said; We have been told that Abu Sa'id al- 
^udri met a man to whom %e relstecT ^methtng froiti ikt 
Apostle; the man, however, related another narrative contra- 
dictory to it> " 3y God, may I never be, [again] with you under 
the same roofi'* said AbQ Sa'td. 

446. Shafi'i said: The transmitter [Abii Sa'idJ was chagrined 
because [the other man] did not accept the tradition he related 
from the Prophet, but quoted another contradictory to it. 

However, ilmt mm mo:i0^0MM St iWiip^ imiwim} 

of them may have conflicted with Abu Sa'id's tradition and 9**f 
the other not. 

447; Shdfi'r said: "* I yras toH % 'tSiii whom I (to tiot suspect 
[Ibrahim b. Abi Yahya] *» from Ibn Abi Dhi'b from MaKfalad 

b. Khufaf, who said: 

I bought a slave whom I employed, but later 1 discovered a 
Wt&Sst d6f^ in Kim. So I took the case before [the Caliph] 
'Umar b. 'Abd al-'AzIz, who made a decision in my favor that 
I could return the slave but decided against me that I should 

tmm Yhe pucm {i mmb on mm]. Vfim i called on *i3kvk b. 

al-Zubayr and told him about the matter, he said: I shall go to 
[the Caliph] this evening and tell him that 'A'isha related to me 
a tradition that the Apostle decreed that ' the profit belongs to 
him who bears th«: raponsibility.' So I hastened to 'Umar and 
I told him what "tlnva had related to me, on the authority of 
'A'isha, from the Prophet. ' What a hasty decision I have takenl 
God knows that I sought nothing but what was right. Now that 
you have fiii^naedf me of'a mam^t tht Ap£«tie eoif£^hi^ ttdi 
matter, I shall revoke the decision of 'Umar and carry out the 8444 
sunna of the Apostle of Cod,' said 'Umar. When *Urwa called 
im [m whtmlfie ir«l*tiei ^Jtr^ht's tradition], dieili# 
^at I should uke the profit from the man in wbt^ favox* 
[earlier] decision was taken." »4« 

"BQUq ed., p. 61. 

See Bayhaqi, ManSqib at Shafi'i, folio 278. 
"Abu Diwud, Vol. III. p. 284: Ibn Sallam, p. 73. 
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I was told by an authority from Madina [Ibrahim b. Abi 
Yahya], whose truthfulness I do tiot suspect, from Ibn Abi 
Dhi'b, who said: 

Sa'd b. Ibrahim took a decision against a certain man on 
the iStti^g#i of an d^hiott of Rabl'a b. Abi 'Abd al^RahmSn. 
whereupon I related to him [a tradition] from the Prophet 
that was contradictory to his decision. So Sa'd said to RabT'a: 
" Here is Ibn Abf Dhi'b, a trustworthy authority in my 
opinion, who related a tradition from the Prophet that is 
contradictory to what I have just decided." " You have exer- 
dsed ijtihad (personail reasoning) , and your dedsidn'has been bq 
pven," replied Rabi'a. " How strangel Shall I carry out the 
decision of Sa'd, son of Umm Sa'd " and reject the order of 
the Apostle of God?" said Sa'd. "No," he added, "I shall 
rej^t the decision of Sa'd, son of Umm Sa'd, and carry out 
the order of the Apostle of God." So he called for the written 
decision, tore it up, and made a decision in favor of the one 
agaliHt Wboat he had made 'tM 

448. Shafi'i said: Abu IJanlfa b. Simak b. al-Fadl al-Shihabi 
told' us from Ibn Abi Dhi'b from al-lWaqburi from Abu 
|^Hj«i^h:^^Sk*b^ that the 'Bxofhit, in tbe ';^ear of the conquer sue 
{of MaUta], said: 

Whoever suffers the loss of a relative who is killed can make ft 
choice between blood-money and retaliation.^' 

Abu Hanifa asked Ibn Abi Dhi'b: " O Abu al-IJarithI Do 
you act according to this [tradition]? " Thereupon, [Ibn Abi 
OM*^ ^vc me a blow on the breast, shouted vociferously, 
abtiiSed me and said: " I relate to you a tradition from the 
A|XJStIe and you ask whether I act according to it? Yes, I do, 
^ Vbis n an bb%itim imposed car «»e and iaf "t^^ 
it. God chose Muhammad from all men and guided them 
through him and through his words. Men are bound to follow 

'"Her name was Umm Kulthum; b«t jt iiKi<a^itcwi)aTy to addreu an; 
woman as the mother of so-and-to* 

"Abu Dawud, Vol. TV. p. 172{ Abfl 'iptt al-^^aibSk. Kit^b al-DtySt 
(Cairo, 1323/1906) . p. 26. 
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him willy nilly, for no Muslim can escape from diat." He B45i<452 
went on and on until I implored him to stop." 

449. [Shafi'i] saidV Thtiere are oihet traditions conisrning 
the authentication of the single individual traditions, but those 
cited here are sufficient. This is the source which our ances- 
tors as well as succeeding generations have followed down to 
ouir t'am. Scholars in other totintries tell us that th«f t^ee 
with u'! on this matter. 

450. Jhafi'i said: We have found that Sa'Id in Madina says: 
j^bfi Si^d al-Khudri related to me something that the Prophet 
said on the subject of exchange and it has been authenticated 
as a sunna.^* He [Sa'Id] says: Abfl Hurayra gave me informa- 
tion from the Prophet Whfdt Has been accepted as an authen- 
tic sunna. Other [single transmitters] have also been quoted 
as the source of statements that have been accepted as authen- 
tic sunna. We have found that 'Urwa says that 'A'isha cold 
him that the Apottle da3«ed that the " profit belongs to him 
who bears the responsibility," and it was accepted as an au- 
thentic sunna.^^ Many other traditions consisting of orders 
of pertiiis^on mtA ipf&hMtimi have been tTan^ined #iot^h 
her from the Prophet which were accepted as authentic sunnas. 

We have also found him ['Urwa] relating on the authority of 3455 
U^ma b. Zayd and *Abd-Allah b. *Umar and others from the 
Prophet. The tradition from each was accepted in each case 
as an authentic single-individual sunna. And we have found 
him relating on the authority of 'Abd al-RahmSn b. *Abd 
al-Qari from 'Umar, and on the authority of Yahya b. 'Abd 
al-Rahman b. Hatib from his father and from *Umar; and 
each one of these is accepted as an authentic narrative from 
'Umar. 

We have found al-Qasim b. Muhammad relating [at one 
time] on the authority of 'A'isha from the Prophet, and at 
another on the authority of Ibn *Umar from th« Prophet. In 

"Shafi'i, Musnad, Vol. I, p. 21; J. Schacht, Origin* of Muhafnrnadan 
Jurisprudence, p. 55. 

"See paragraph 271, above. 
'■ See paragraph 447, above. 
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each case these narratives have been accepted as authentic 
sunms. And he relates on the authority %f *Msd. al-S^tnian 
and Mujamma", the two sons of Yazid b. Jariya, from Khansi» 
daughter of Khidham, from the Prophet.- This narrative, 
[although] transmitted by oM iv«nnan, was accepted as an 
authentic sunna. 

We have found 'Aii b. IJusayn relating on the authority of 
'Amt b. 'Uthman b. 'Affan from Usama b. Zayd from the 
Prophet, say: "A Muslim cannot inherit from an unbeliever, 
nor an unbeliever from a MusHra." This was accepted as an 
authentic sunna by him and by men after him on the strength 
of the narrative. And we have found Mulyammad b. 'All b. 
al-IJusayn relating on the authority of Jabir b. 'Abd-AIlah 
from the Prophet, and from 'Ubayd-AUah b. Abi Rafr from 
Abu Hurayf^ frant tiffi l^ropftet, all of whose narratives have 
been accepted as authentic sunnas. 

We have likewise found Muljammad b. Jubayr b. Mufim, 
Nafi' b. Jubayr b. Mufim, Yazfd b. Talha t. Ital^itha, Muham-v 
mad b. Talha b. Rukana, Nafi' b. 'Ujayr b, *Abd Yazld, Abu 
Salama b. "Abd al-Rahman [b. 'Aw^, J^utnayd b. 'Abd al- 
Rahman [b. 'Awf], Talha b. 'Abd-Allah b. *Awf, Mu§'ab b. 
Sa'd b. Abl Waqqas, Ibrahim b. "Abd al-Rahman b. 'Awf, 
Kharija b. Zayd b. Thabit, 'Abd al-Raljman b. Ka'b b. Malik, 
'Abd-Allah b. Abi Qatada, Sulayman b. Yasar, *Ata' b. Yasar 
ind oUier IbraitsoiltVe^ &oitt Mai&ut nikclt^ on die audioniy 
of one of the Prophet's conipanions or from their successors 
on the authority of one of tlie Prophet's companions, and all 
this ha^ been accepted as atitiiientk tQtfitm. 

We have found that 'A{a', Tawus, Mujahid, Ibn Abi Mu- 
layka, 'Ikrima b. Khalid [b. al-'A$]. 'Uba.yd-Allah b. Abi Yazid, 
*Aba.AlHfi b. Babah, ['Abd al-Raljuntn %. *Abd^llih| b. AM 
'Ammar, and other Makkan transmit'ers; Wahb b. Munabbih 
in al-Yaman; Makhul in al-Sham (Syria') ; 'Abd al-Ral]iman b. 
Ghanam, al-I^asan and [Muhammad] Ion Sirin in Ba$ra; al- 
Aswad, 'Alqama, al-Sha'fai in Kufa; and transmitters and nota- 
bles in other provinces have all accepted the authenticity of 
the single-individual traditions originating from the Apostle 
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and ending with him and agree that they may be used as the 
basis oE &t«ra». Each one of these [Qitiuattf^] inissj^iied 
the tradition from a preceding transmitter and from Mm it 
was accepted by a succeeding transmitter. 

If it is permissible for anyone to %6fd. the view of the 
speddSh^ Itnowledge that the Muslims, ancient and con- 
temporary, are agreed in accepting the authenticity of the 8437 
single-individual iradition and its binding [force], since no 
Mosiim jurist is lenown who did n«i <i£t Iifcetiris6, it would be 
permissible for me to say so a bo. But I can add that none of 
the Muslim jurists have told me that they diSer over the 
authentication of the ii&glie-individual tradition, since diey 
were all in agreement, as I have already pointed ottb'* 

451. [Shafi'i] said: If it could be supposed that one person 
might say that a certain tradition was related from the Prophet 
in one way, while another person might say something contra- 
dicting that tradition, then in my opinion it would not be 
permissible for a scholar [to insist that] the tradition of a 
ji#ion he em&meA by ■mmf use it ta» daiare 
things lawful and unlawful while he rejects others similar to 
it, unless he possesses a tradition that contradicts it. For he 
.ccHisiders that whidi he ha^ heisfd and those who heard it 
from [the single transmitter] as more trustworthy than those 
who told him something different from it. Or he who trans- 
mitted might not hstitt been a memorizer; or he might con- »m 
sider him suspect; or he might suspect one of the previous 
transmitters; or the tradition might be ambiguous and he 
might . accept one interpretation in preference to the other. 
But ome dKj^: not imagine that an intelligent jurist could 
on one or more occasion accept the authenticity of a sunna 
on the strength of a single-individual narrative and then dis- 
caid the inime in favor of a narrative similar to cn- motre 
reliable than the previous one, except for one of those causes 
that mig^t cast doubt upon the interpreution of it (as in 
die due ^ eiommentators on Uie Qtvan) or because he 
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either suspects the transmitter, or » aware of a nattative coq. 
tradictory to it. 

452. Someone might say: Few are the jurists anyWltefe 
have not related many traditions acceptable to them while 
they have related [only] a few that were unacceptable. 

4M. p^hifif^ rt^tfed]: It is not permi^ible ptlf a jurist] to 
reject a tradition save for one of the reasons I have discussed, 
or because he is relating from one of the successors or from 
someone from a succeeding generation a saying that tu* is not 
bound to accept. He relates it only as information and does 
not vouch for it; he may or may not accept it. If he does not 
follow any of these courses, he would commit a great error 
which would be inexcusable, although failure to follow some 
of them might be forgiven. 

454. Someone might ask: Has your term " proof " different 
meanings? 

455. [Shafi'I] replied: Yes, it has; God willing. 

456. He asked: What are they? 

457. [SMtt^i i^Iied: No one iSiallbc! feii^^ M iStsefrding 
something [that is supported by] a clear text of the Book or 
a generally accepted siinna, for there is no doubt concerning 
either one of them, and he who refuses to accept either one 
must ask forgiveness. 

But if a sunna were derived from a narrative banded down 
by a lew' [persons] but -flieife is tilisagfeement concerning it 
because the narrative is open to different interpretations and 
came [originally] from a single source, then any argument 
regarding it would be that it diouM t)e binding on tliose who 
are -informed aitoiif It. For they cannot reject it as long as 
there is a text to support it, just as they are bound to accept 
the testimony of witnesses of just character, since [such knowl- 
edge] is as certain as the text of the Book [of God] or a narra;* 
live well known to the public. So if someone were to cast 
doubt upon it, we should not tell him to repent. Instead, we 
Ml hM *Mtt.' if he is a learned man he should not 
doubt, just as one should take a decision only on the strength 
of the testimony of witnesses of just character, even though 
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they are liable to err, for one is bound to take decisions in 
this regard on the basis of the apparent truthfulness {of the 
vritnesses], since only God knows those things about them that 
are hidden from a person. 

458. He asked: Can an interrupted tradition be used as an 
argument by him who knows about it? Are such interrupted 
traditions different from others, or »t« tltey on the same level? 

459. Shafi'i replied: Interrupted traditions vary. A tradi- 
tion related by one of the succes'sors who saw one of the 
Apostle's companleihs Irtit did not carry the. tradition back to 

the Prophet should be scrutinized from various angles: *«1 

[First,] one should examine the transmission of the tradition. 
If the transmitter is supported by trustworthy memorizers of 
traditions who have related from the Apostle traditions of 
similar meaning, this would be an indication of the isound- 
ness of those who passed on the tradition. 

[Secondly,] if he were the only one to vtAnm a u^aditfon and 
no other was found to support him with a similar one, the 
tradition related by one individual should be accepted. 

[Thirdly,] it should be considered .whether he is supported 
by any other transmitter whose traditions^ WH^ accepted by 
others but who did not belong to that group of men from 
whom he accepted his traditions. If such is found [to be the 
tmt]i it would be an indication supporting the transmitter 
of the tradition, although [such an indication] would be 
weaker than the former one. In case such an indication is not 
found, the information related from the Apostle by some of 
his Companions should be examined. If they are found to be S4« 
in agreement with [other] traditions from the Apostle, its 
tratismitter took [his information] only from a sound source. 

Furthermore, if s(:h«>kt(%4n ^teilc^l are found to M«e gii^ 
rulings consistent with a tradition said to have been related 
from the Prophet, and if the transmitter cites as his authorities 
persons who isrere neither unknown nor objectionable, it is 
indicative of the soundness of what was related from the trans- 
mitter, since such authorities constitute a proof of reliability. 
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If [a transmitter] seeks the opinion of a memorizer regarding 
a tradition that the latter has never contradicted, and if the 
^i^ttorizer cOHdradiets it' but his tradition is found to be de. 
fective, it is an indication of the soundness of the person who 
gave out the transmitter's tradition. If the opposite of what 
I have de^ctfbed happens, then the [transnii tier's] tradition ij 
adversely affected and no one can accept it. But " if certain 
indications [in favor] of the soundness of his tradition are 
found by the menQS I have described, we should prefer to 
accept his traditioti. 

We cannot, however, claim that the proof [for the inter- 
rupted tradition] would be as good as that of an uninterrupted 
[tiaditioh]. The reason is that the Ihtemiptid tradition has 
something lacking, though it may have been related from a 
person who, if his name had been known, might prove to be 
acccptsibl<!^. But some interrupted [traditions]— even if similar 
interrupted traditions agree with them— might have been re- 
lated from the same source, which if known might prove to 
be unacceptable. If the narratetr is stating his own opinion 
{lrc^u<diitg the soundness of the tradition], even if some of the 
citttpanions of the P'ophet agree with him, it is not a strong 
iitlIijgiit.ion of the soundness of the source of the tradition; for 
it Is posstblie iM^at ii^saiiiter} id»%h£ Mm raiitalusitly 
thought that some of the companions were agreeing with him 
just as he might have mistakenly thought that some of the 
lutis^ f^md. with him.'* 




But as 'tSt^' fhiitse who came after the leading Successors who 
so often saw some of the Companions o£ the Apostle, I do not 
know a single one of them whose transmission would be 
accepuble for various reasons. The reasons for that aret WiUtt 
they were not so particular as to those from whom they related 
traditions. Secondly, there are certain indications in that 
which they transmitted that betray weakness in the source 
of their transmission. Thirdly, there are many variations [in 

""ShifiT Mid" wMSltiedl. 

»" a. Ibn Vzaa, Vol, H. «.«. 




their traditions], and this raises the possibility of misunder- 
standing and lack of reliability on the part of him from whom sms 
it was received. 

ShiffiT saM: **■ My experience wilb i^isaln scholars in> 
dicates that there are groups with [two] opposite tendencies: 
Some are satisfied with meager knowledge and want to derive 
knowledge tjom only one source, negleetit^ S^m^Ikf or more 
reliable ones. These are the ones who are lacking in knowl- 
edge. Others, who have criticized this approach and aspired 
to a broader and thorough knowledge [of tradition], have been 
driven by this [desire] to accept traditions from transmitters 
from whom it would have been better not accept. I have 
noticed that most of them are inclined to be unreliabie, because 
they accept [traditions] from the same transmitters whose 
similar and better traditions they have rejected. They accept 
traditions that are interpolated, as well as those from unre- 
liable sources if they agree with their opinions^ 
reject traditions from reliable transmitters if thCjr happen to 
contradict their opinions. 

Interpolations ieme& mtm thesis pe&pit from various 
sources. He who scrutinizes the knowledge [of traditions] with 
competence and care is shocked by the [number of] inter- S466 
rupted b-aditions from those who are not well-knowtt ^st^ 
cessors, as shown from certain indications explicit in them. 

461. He asked: Why do you distinguish between well-known 
early Successors who knew [many of the] Companions of the 
Apostle and those who knew only somt M ^SSSBut 

462. [Shafi'i] replied: Because it was quite impossible for 
those who had never met most of the Companions to relate 
traditions fj^m tbetSr. 

463. He asked: Why do you not accept an interrupted tradi- 
tion from them or from any of the jurisu who came after 
them? 

464. [Shafil] replied: For [thereaKtns] that I have abeady 
described. 
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465. He asked: Is there any interrupted tradition from the 
Apostle that was transmitted by a reliable person but not 
accepted by any of the jurists? 

466. [Shafi'i] replied: Yes. For Sufyan [b. 'Uyayna] has told 
us. from Muhammad b. al-Munkadir, who said: A man asked 
the Prophet: " O Ap0sile ef Oodl I h«ve my mtn family itid 
property, and my father has his own family and property; 
yet he wants to-,take my property and use it to feed his family.- 
" You and your property belong to your father," replied the 
Apostle of Gkxl.w 

467. He said: We do not accept this tradition: but some q{ 
your followers accept it. 

468. [Shafi'i] said: No, [we do not accept this tradition] for 
he who accepts it will give [the right to] the rich father to 
take the property of his son. 

M« usied: That is right; nobody accepu it. But why 
do people dispute it? 

470. [Shafi'i] replied: Because it is not established that it 
t^'irem thie P^phet. For when God decreed that a father can 
inherit from his son as others, he put him on the same basis 
as other heirs. He might also receive a smaller share than 
many other heirs— an indication^&t the son owns his property 
independently of the'father. 

• 471. He asked: Is Mut^ammad b. al-Munkadir extremely 
reliable in your opinion? 

472. [Shafi'i] replied: Yes, he is, for he is distinguished in 
matters of religion and piety; but we do not know from whom 
he accepted this tradition. [You will recall that] I have ex- 
^iiiei td'you the csult in W&iM Wf6 witnesses of just charac- 

ter testify concerning two men,*» and how their testimony m 
could not be accepted until their just character had been con- 
firmed either by the two teem l|t»^|iKai «w %y others. 

473. He asked: Will you give a tradition [in support of this 
(pinion]? 

474. IShafiTj replied: Y«. Heifr^ted authority [Yabya b. 
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I^assan] told us from Ibn Abi Dhi'b from Ibn Shihib, who 
said: " The Apostle ordered a man who laughed during the 
performance of prayer to repeat both the ablution and the 
prayer." We did not accept this tradition because it is inter- 
rupted. Then the ttusted authority [also] related the same 
tradition from Ma'mar from Ibn Shihab from Sulayman b. 
Arqam from al-FIasan from the Prophet. We consider Ibn 
Shihab to be an authority on traditions and expert in the 
choice oi eefii^Ie Irwiamfters; he namo some of the Com- 
panions of the Prophet and prominent Successors, and we 
know of no transmitter who can relate from men more reliable 
or better known tlian those from whom Ibn Siilhlb i^knes. 

475. He said: We think it strange thatt be teiated trom 
Sulayman b. Arqam. S469 

476. [Shaft'i replied] : [Perhaps] he did so because he thought 
that [Arqam] was a man of virtue, knowledge, and reason. 
So he aCjC^pted traditions from him and had good opinion of 
him, but failed to mention his name, either because Arqam 
was younger than he, or for some other [reason]. But when 
Ma'mar asked [Ibn Shihab] who related the tradition, he gave 
him as his authority. Thus though it is possible that Ibn 

&iSMb imfMmti^^^ tmi&i'i^ hmt ^teyniti b. Arqam 

[the tradition should be accepted] in view of what I have said 
[in praise of] Ibn Shihab; but other [transmitters] should not 
be trusted in similar cases. 

477. He asked: Is there any .sunna of the Apostle estab- 
lished by an interrupted chain of transmitters which every- bc4 
body has refused to accept. 

478. [Shafi'I] replied: No; sometimes we do find people dis- 
i^preing about it among themselves, some accepting it and 
othtSK not. However, we have never found people agreeing 
in opposition to a well-authenticaJj^ janna as we have found 
them to do in the case of an interrupted tradition from the 
Apostle.** . 

" BuUq ed.. p. 65. For further discussion, see Shifil, Kitib Ikhtildl 
al Hadith (Kitab al-Umm, Vol. VII, p. 3S8) : and. J. Sdiacbt. CMgMt Of 
Muhammadan Jwrisprudenee, p. 11. 
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479. Shafi'i said: I [also] pointed out [to the interlocutor]: 
You have asked for the proof on the basis of which an inter- 
rupted tradition is rejected and you have rejected such a tradi- 
don; but you have gp^vlp? Isf ^ j^^^ a well-authenticated 
tradition which, in our opinion, you are under an obligation 
to accept. 



Chapter XI 




[ON CONSENSUS (IJMA')]" 



480; ShiC'I said: Someone has asked ises I lia«e imder- 
stood your doctrine concerning God's commands and His Apos- 
tle's orders that he who obeys God obeys His Apostle, [forj 
God has iBipoi»d'|on nten|'^'^ dttty of ol>eying 'ttts Apos^, 
and that the proof for ifflt^t you held has been established 
that it would be unlatiMlijl jbr a Muslim who has known the 
Book [o{ God] and tM iuftna [of the Prophet] to give an 
opinion at variance with either one, for I know that this [i. e. 
accepta,nce of the Book and the sunna] is a duty imposed by 
God. But what is your proof for accepting the consensus of 
the public [on matters] concerning which no explicit command 
of God nor any [sunna] related on the authority of the 
Prophet is to be found? Do you assert, with others, that the 
consensus of the public should always be based on an estab- 
lished sunna even if it were not related [on the authority of 
the Prophet}? 

481. [SMfiK] replied: That on vfMtM &st pilfc& are agreed 
and which, as they assert, was related from the Apostle, that 
is so. As to that which the public do not relate [from the 
fr@p[iist|( which thg^ mcf m imf tm felate as a tradition 
from the Prophet, we cannot consider it as related on the 
authority of the Prophet— because one may relate only what 

'Although ShiGTs treatment of ijmi' in- this chapter is brief, he has 
discussed some aspects of it in other parts of the RisSta. See CbaiM. Ml, 
VII, IX, X, XIV, and XV. 
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he has heard, for no one is permiited to relate [on the au' 
thority of the Prophet] information which may or may- not 
be true. So we accept the «ie@^ii of tlie pnaMc bei^iiui^ 
have to obey their authority, and we know that wherever there 
are sunnas of the Prophet, the public cannot be ignorant of 
imsa^ sflthsugh it h possible that tome itre, and we kfli^g^ 
die public can neither agree on anything contrary ho the sunna 9,^ 
of the Prophet nor on an error. 

482. Someone may ask: Is there any evidence in support of 
what you hold? 

483. [Shafri] replied: Sufyan [b. 'Uyayna] told us from 'Abd 
al-Malik b. "Umayr from "Abd al-Rahman b. "Abd-AUah b. 
Mas^Od from his father, who said: The Apostle said: 

Cod will gram- pft^erky to His servant who hears my words, 
remembers them, guards them, and hands them on. Many a trans- 
mitter of law is no laLwyef himself, and many may transmit law 
to ottuen who are more versed in the law than they, etc.^ 

And Sufyan [also] told us from *Abd-AlIah b. Abl Labid 
from 'Abd-Allah b. Sulayman b. Yasar from his father, who »«} 
said: 'Umar b. al-Khat(ab made a speech at al-Jabiya in which 
he said: The Apostle of tie^^msoii mm^ mf^m £»rder from 
God, m l #m lu^ mm^ f&tik 

Believe my Companions, then those who succeed them [the Suc- 
cessors], and after that those who succeed the Successors; but after 
them untruthfulness will prevail when people will swear [in 
support of their saying] without having been asked to swear, and 
will testify without having been asknd to testify. Only those who 
seek the pleasure of Paradise will follow the community, for the 
devil can pursue one person, but sunds far away bom two. Let 
no man be alone widi a woman, for the devil wtll be the third 
among them. He who is happy with his right [behavior], or 
unhappy with his wrong behavior, is a [true] believer.* 

* Only the lint three words of this tiadition are cited, because Shafil 
emSSfSetM U qiiMe Itnttis^tt^' |q ^^gi^t-*-, ieit ^t^^ |Ke -has, already 
given in lUtl ia ppippap& 417 above. It is reproduced in full in the 
BfliSq edition, p. ^4 

* In the year 638 the Caliph Umar went to al-Jabiya. a village on die 
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484. He asked: What is the meaning of the Prophet's order 
to follow the community? 

485. [Shafi'i] replied; There is but one meaning for it. 

486. He asked: How is it possible that there is only one 

meaning? 

<f^. [^t&^ iepTtedi When %e confiinuit% 4pc63ui tk ftte 
lands [of Islam], nobody was able to follow its members who 
had been dispersed and mixed with other believers and un- 
believefSi pious and impious. So it was meahitigless to follow 
the community [as a whole],* because it was impossible [to do 
so], except for what the [entire] community regarded as lawful 
or unlawftil [orders] and [the duty] to obey these [orders]. 

He who holds what the Muslim community holds shall be 
regarded as following the community, and he who holds 
differently shall be regarded as opposing the community hfc 
was ordeied to follow. So the error comes itxtm' %paxaiic»i: S475 
but in the community as a whole there is no error concertliil^^ 
the meaning of the Qur'in, the sunna, and analogy.' 



outskiris of Damascus, where he met several leading Companiom For 
the text o( the tradition, see Shafll, Mvntad, Vol. II, p. t87; an4 Ibn 
Uanbal. Vol. 1. pp. 112-13. 176-81. 

*This sentence is twice repeated in the Arabic text, in the middle and 
toward the- end of the paragraph. 

■For a hifief translatioh of iHe tait twn pairagn^tis^ see |. Schadit, 
Origim of MuhammuLMn Juritprudenee, ppr 90^91. 



Chapter XII 



[ON ANALOGY (QIYAS);]' 



488. He asked: On what ground do you hold that [on 
matters] concerning which no text is to be found in the Book, 
nor a sunna or consensus, recourse should be had to analogy? 
Is there any binding text for analogiigal idtediJ€tion? 

489. [Shafi'I] replied: If analogy were [stated] in the text 
of the Book or the sunna. such a text should be called either 

csiramsmt ^ Itie^^p^jy^ oxiier issuer than analogy. 

490. He asked: What is analogy? Is it ijtihad, or are the 
two different? 

491. [Shafi'I]' 1«|rik4: TItey are two terms with the same 

meaning. 

492. He asked: What is #ieir common [basis]? 

493. [Shafi'I] replied: Oft matters touching the [life of a] 
Muslim there is either a binding decision or an indication as 
to the right answer. If there is a decision, it should be fol- 
lowed; if there is no indication as to the right answer, it shdiitd 
be sought by ijtihad, and ijtihad is qiyas (analogy) 

494. He asked: If the scholars appl]f analogy correctly, will 
they arrive at the right answer in & eyes of €kid^ And will 
it be permissible for them to disagree [in their answers] through 
analogy? Have they been ordeRtd to seek one or different 

' Bulaq ed., p. 65- Analogy is also discussed in the chaptet» on penonal 
reasoning and juristic preference (Chaps. XIII-XIV). 
*Cf. Rchaditt Oripns of Muhammadtm Jurisprudence, p. 127. 
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answers for each question? What is the proof for the position «477 
that they ^iitiM mgtptf iimi&^ mt die ia^ of ttig 
rather than the implicit meaning [of a precedent], and that it 
is permissible for them to disagree [in their answers]? Should 
[analogy] in matters «oncen^ng the scholai^ themselves be 
applied differently from the way it is applied in matters con- 
cerning others? Who is the person qualified to exercise ijtihad 
,fhtdugh analogy in matters concerning hinfS^I, ftot others, 
and who is the person who can apply it in matters cQnceming 
himself as well as others? 

495. [Shafi'i] replied: [Legal] knowledge is of various kinds: 
The first consists of the right decisions in the literal and SsSl* 
plied senses; the other, of the right answer in the literal sense 
only. The right decisions [in the literal and implied senses] 
are those based [either] on God's command or on a sunna of 
the Apostle related by the public from an [earlier] public. 
These [God's commands and the sunna] are the two sources 
by viitim 4if #h£e:h the fowlul Is te be maM^ed as lawful and 
the unlawful as unlawful. This is [the kind of knowledge] of 
which nobody is allowed to be ignorant or doubtful [as to its 
certainty]. 

Secondly, [legal] knowledge of the specialists consists of 
traditions related by a few and known only to scholars, but 8 478 
others [the public] are under no oMigation to be familiar y/tth 
it. Such knowledge may either be found among all or a few 
[of the scholars], related by a reliable transmitter from the 
Prophet. This is the [kind of], know ledge which is binding 
on scholars to accept and it ^comtitutes the right decision in 
the literal sense $uch;as we accept [the validity of] the testi- 
mony of two witnesses.* This is right [only] in the literal sense, 
because it is possible that [the evidence of] the Cmm) iwiinesses 
might be false. 

[Thirdly], [legal] knowledge derived frotn ijma' (consensus) .* 
[Finally], [le^l] knowledge derived from ipfltii personal 

* BQUq ed., p. 66. ShiUr's edition reads: " just as we condemn to death 
the murderer on the strength of two witnesses," p, 479> 

* This subject is dealt with in Chap. XL 
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reasoning] through qiyas [analpgyj, by virtue of which right 
decisions are sought. Sueh decytms are right in die literal 
sense to the person who applies analogy, not to the majority 
of scholars, for nobody knows what is hidden except God. 

496. [He asked]: If [legal] knowledge is derived through 
analogy— provided it is rightly applied— should [the scholl^l^^ 
who apply analogy agree on tnost [of the decisions], although 
we may find them disagreeing on some? 

Wt. [SMM replied]^ jytait^ Is «f m& MMt: the fiil;t, if 
the case in question is similar to the original meaiiing [of the 
precedent], no disagreement on this kind [is permitted]. The 
second, if the case in question is simttar to several- pretssfents, 
analogy must be applied to the precedent nearest in resem- 
blance and most appropriate. But those who apply analogy 8419 
are likely to disagree [in their answers]. 

498. He asked: Will you give examples known to me ex- 
plaining that [legal] knowledge is of two kinds, the one con- 
sisting of the right decisions in literal and implicit senses, and 
the other of the right decisions in the literal, not the implicit, 
sense? 

499. [Shafi'i] replied: If we were in the Sacred Mosque and 
the Ka'ba is in sight, do you not a|p^ that we should face it 
[in prayer] with certainty? 

500. He said: That is right. 

501. ihiti asked; pSiWe#] the duties of prayer, [the pay- 
ment of] the alms, performance of pilgrimage, and the like 
have been imposed on us, are we not under obligation to per- 
form them in the right ways? 

502. He replied: That is riglit. 

503. [Shafi'iJ asked: Since the duty imposed on us to punish 

the foYnicator with a litiridlred stiip^, ttt sraurge him who SMO 
casts an imputation [of adultery] with eighty, to put to death 
hiust HKho apostatizes, and to cut off [the hand of] him who 
steals, ate not ttlKder obligation m- s» [only] to him 
whose offence is established witli certainty on (the basis of] 
his admission? 

504. He replied: That is i^^t. 
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505. [Shifi*I] asked: Should not [the decisions] be the same 
whether we were obligated to take them against ourselves or 
others, although we reali/e that we know about ourselves what 
others do not know, and we do not know about others by 
outward observation what we know about ourselves inwardly? 

506. He replied: That is right. 

507. [Shafi'i] asked: Are we not under obligation to face 
the Sacred House [in praya^ wfierever we may be> 

508. He replied: That is right. 

509. [Shafi'i] asked: Do you hold that we [could always] 
face the Sacred House mtrnMy f 

510. He replied: No, not always as correctly as when you 
were able to see [the Sacred House]; however, the duty im- 
posed on you was fulfillect. 

511. [Shafi'i] asked: Is our obligation to seek the unknown 
object different from our obligation to seek the known objfict? S4«i 

512. He replied: That is right. 

513. [Shafi'i] asked: Are we not obligated to accept the just 
character of a man on the basis of his outward behavior, and 
establish marital and inheritance relationship with him on 
[the basis of] his outward acceptance of Islam? 

514. He replied: That is right. 

515. [Shafi'i] said: Yet he may not be just in character 
inwardly. 

516. He replied: That is quite possible; but you are under 
no obligation to accept save what is explicit. 

517. [Shafit] asked: So is it not lawful for us to establish 
marital and inheritance relationship with him, and to accept 
his testimony, and is it not unlawful for us to kill him on the 
basis of [our] explicit [knowledge] of hfin? But if others should' 
discover him to be an unbeliever, would it" not be lawful for 
them to kill him and to repudiate marital and inheritance 
teiationsMp or wlratever else he had been permitted to do? 

518. He replied: That is right. 

519. [Shafi'i] said: Thus the obligation imposed on us 
towanl the sxme person diffen in accordance with the degree 
of our undentanding of it and others* understanding of it. 



SSXk He replied: Yes, for eadi one fuips his fltiligai^^^ 
the basis of his own understanding. 

521. [Shafi'i] said: Thus we hold concerning matters ©n 
which ^ere is no binding explicit text that these should be 
sought by ijtihad— through qiyas— because We are under obK- 
gation to arrive at the ri^ht answers accprdic^ tQ us. 

522. He asked: Are you not sedclng the answer to one 
question through different means? 

523. [Shafi'i], replied: Yes, whenever the grounds are dif. 
ferent. 

524. He asked: Give me an example. 

525. [Shafi'i] replied: If a man admits an obligation on his 
part to God or to anpther person, I should take a decision 
against him <em the measg^ of his adeatssloiai If he does not ess 
admit, I should take the decision on the evidence established 
against him; if no evidence can be established against him, 

I diould take the decision on the basis oi y.ti m&i taken bv 
him which might acquit him; if he refuses [to take the oath], 
I should ask the other party to take an oa<h and I should 
make the ded^on against him on ^ep>a]s& of die oath of the 
oiiiei' party. It is understood that [one's own] admission against 
himself— owing to [one's natural] covetousness and greed— is 
more certain than the evidence of others, since they might 
make a mistake or tell a lie against another. The evidence of 
witnesses of just character against a person should be regarded tw 
as nearer to the uuth than [the accused] refusal to take an 
oath, eat[icmimt m i^ i»ea^ iibit:^dk mli^ 1^ AM!^«ther 
party [against him], since the iKiir might not be just in 
character. Thus the decision is uSam on several grounds, some 
of theui a^ttmgtsr than dtjiers; 

526. He said: That is all right, but if he refuses to take an 
oath, we [the Qanafi School] will tak" the decision [against 
him] on the ground of his ne&i^. 

527. [Shafi'i] said: But you will have takeit, a dedston on 
an evidence weaker than oias. 

528. He, said: Yes; itOMie«er, I disagree with you tan iStx 
source of evidence [dil the ttroigth-of whidi you have taken 
the decision]. 
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529. [Shafi'i] said: The strongest evidence for your decision 
was Bis admissiotti altfaimg^ -me ^ liable to spa wth 
founded or erroneous admission [on the stren|pth of which] a 
decision might be taken against a person. 

5S0. He "Timt it c^ri^t; fas foa are under no other 
obligation than that. 

531. [Shafi'i] asked: Do you not agree that we are under an 
obligation to take the right cfedidon by one at tWd toi^ttsl 
Either by certainty based on the literal and implicit meanings, 
or by certainty based on literal, not implicit meaning? 

532. He replied: Yes, but is there any explicit text in the 
Book or the sunna in support [of your opinion]? 

533. [Shafi'i] said: Yes, in such examples as I have [already] 
discussed concerning the determination of the qibla for myself 
and othoi. ^cr] ISod said: 

And they comprehend not anything of His knowledge save what 
He willeth [Q. II. 256].'> 

Thus God endowed knowledge to man in whatever amount 
or way He wanted; no one shall raise an objection to His 




They ask thee about the Hour: ' When is its arrival? ' What hast 
thou to do with the mention of it? To thy Lord is its final 
Qi^Qmg [Q. UCXIX. 42-44]. 

Sufylii b. told t» ' f toiiB aMobrl Irom 'Urwa, who 



The Prophet went on inquiring about the Hour until God com- 
municated to him: ' What hast thou to do with the mention of 
' [Q. LXXIX. 4S] to he atdi>ped. 

And God said: 

Say: No one in the heavens or on eartfi knows the tmM»n except 
God [Q. XXVII, 66]. 

• Cf. Tabari, Tafsir. Vol. V. pp. S96-97. 

• C£. Q. XXXUI. 
*BaU«qed..p. 67. 




said: 
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And God, the Blessed and Most High, said: 

With God is the knowledge of the Hour; He sends down the 
rain. He knows what h kt the womb. No pe^s^' ]fcn#i^ ivhat he 
will gain tomorrow, and no person knows itt wba| land he witl 
die. Verily God is all-knowing. All-aware [Q. XXXI. S4]. 

So men are under obligation to hold opinions and to act 
in accordai#e what tfaiy imw hem s^iasd {to do], pto- 
vided that they do not exceed the limits. However, they can- 
not reward themselves; only God can reward. So we ask God 
to ttwml us for fulfilUx^ our duties to Him and to enlaige 
His reward [to us}. 



Chapter XIII 



[ON PERSONAL REASONING 
(IJTIHAD)]^ 

534. He asked: On ivhat g^und do you hold diat [the 
exercise of] ijtihad is petinitted in„addition to what you have 
already explained? *^ 

535. [Shaii'I] replied: It is on the ba)# (Q| IGod's saying: 

P^Oi witatever place thou luttisti tmcn thy f ace iti the direction 

ol the Sacred Mosque; and whcreytif you may be, turn your feos g^g} 

in its direction [Q. II, M5].' 

Regarding him who [wishes to] face the Sacred Mosque [in 
prayer] and whose residence ts at a dis^tft from it, [legal] 
knowledge instructs [us] that he can seek the right direction 
through ijtihad on the basis ol certain indications [guiding] 
toward it. For he who is under an obligation to face the 
Sacred House and does not know whether he is facing the 
right or wrong direction may be able to face the right one 
through certain indications known to him [which help him] 
to face it as accurately as he can, just as another person may 
know other indications which help to orient him [in the right 

» Bulaq ed., p. 76. 

■Paragraphs 1S79 woA tSSS {ei ShSltlr't ed.) are msliled biecauWe 
SMfi'i's amwix :^ ^ interlocutor's question on tt^e MU^l^ of " direc- 
tion" is oonfiA^ tu dting a vene of poetry wtdhicHit aetuUIly giving 
directly the meaning of the term. Bcudcs, thii is a tepetitioa of {um- 
gtaph 109 (ShaUr'i ed.) . 
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direction], although the direction sought by each person may 

be different from that sought by the other.' 

'^36. He asked: If I agree with you on this [matter], I should 

agree with you on the permissibility of disagreement in other 

matKrt< 

537. [ShSfi*r[ replied: You eay hold whatever opinion you 
like. 

$M. He mked: I hold diat [Uiat disagreement] is not per- 
missible. 

539. [Shafi'iJ asked: Let us [assume that] you and I, who 
know [the direction of] this road, [hold different opinions]: 
I hold.that the qibia is in this direction; but you may disagree 
with me. Who should follow the opinion of the other? 

540. He replied: Neither one is under an obligation to 
follow the other. 

541. [Shafi'I] asked: What should each one do? 

542. He replied: If I hold that neither one should perform 
the tunifl he Is i^min [@f the ri^ 4iiedcii^it]> both 
might not know with certainty the unknown object. Thus 
either the prayer [duty] should be abandoned, or the obliga- 
tion of the qibld mtved so that ea«^ one can pray in whatever 
[direction] he wishes. But I am not in favor of either one of 
these two [opinions]— I am rather bound to hold that each one 
should pray in the direction he believes [is right] and he would 
be under no obligation to do otherwise. It is also possible to 
hold that while each one is ordered to seek the right [solution] 
on the strength of the literal and the implicit meaning [of the 
duty], neither shall be responsible for the error [which might 
be committed], in the implicit— not the literal— meaning [of 
the duty]. 

S4S. i&Ms Whatever opSiiion j&a May ltdid' is a 

proof against you, because you have distinguished between 
[the validity of] decisions taken in the literal and the implicit 
[sensfis], i distinctidn for which you have already arittcized us 

'The translation of this paragraph is based on the BiltSq edition (p. 
67) owing to the difficulty, as Shakir rightly points oat {p. 48S, notes 
2-9) , of deciphering the Rabl' MS. 
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by i^ag: " If they disagree [on die qibia, etc.] " * one of them 

must be in error. 

544. He replied: That is right [I did]. 

H% pk^fk\ asked: You have held that the prayer was per- SMS 

missible despite your awareness that one of them was in error; 
it is even possible that both may have been in error. I have 
addiffdr Sti«3i ^ distinction] would be binding on you in [the 
cases of] t^timonies and analogical deduction. 

546. He replied: I hold that [such an error] is inevitable, 
but it is not intentioni^L 

547. [Stmi\ ssdfl: 'BbA said: 

O belivers, do not kill the game when you arc in pilgrim sanctity; 
whosoever of you kill it intentionally, there shall be compensa- 
tion eqfiil t& witat he has killed, in flodts jal i^il ti fiidged'^f 
two men of just character among you, an offering to be delivei:>ed 
at the Ka'ba [Q. V, 96]. 

Thus God ordered [men] to pay coinpensation [in kind], to 
be determined by two men of just character. Since the eating 
of game in general was prohibited, compensation for animals 
taken by hunting shall be by other [edible animals] equal to 
their size. Some Companions of the Prophet made decisions 
[to the efiEect] that the compensation for the hyena is a ram, 8490 
for the gazelle a goat, for the rabbit a she-goat, and for the 
jerboa a kid.* [Li^l] knowledge instructs [us] that equal com- 
pensation means compensation in kind, not in prices, for if 
decisions were taken on the basis of prices they wot>Id vary, 
owing to the variation of the piliis 6f '^ixeit ibojg 
and one time to another, even though legal decisions shouM 
be the same. 

Knowledge instructs [us] that dNie |«^bM iii tiM quite eqisal 
in size to the kid, but since it is the nearest in size, it is regarded' 
as equal [for this purpose]. This kind of analogy is closer to 
[the analogy of] the goat and Ac dear than to that of the kid 
and the jerboa. 

• See Paragraph 5S6, above. 

* A jafra i« a small kid about four months of age. For the Companions' 
decision, see Shawkani, Nayl al-AivfOr, VoL V. pp. SUfit, KiOb^l' 
Vnm. VoL n. pp. 175-76. 
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tH. Said: • In the event equal ccunpensatlsoi In kind 

i$ Ili^lipliBF-footed game— not birds— [such compensation] is per- 
nii^bli ^ly in accordance with 'Umar's opinion that game 
idlled ^all be dampensaK^ for in kind by another animal 
nearest in resemblance to it. If the game killed is larger, com- 
pensation sliali be. made by another animal nearest in size to 
it, as in the case ol the hyena, the compensation for vrfaich is 
a ram; and the jerboa, though smaller than the little she^oat, 
a kid. 

Since game birds do not resemble cattle, owing to differences 
in their physical make up, compensation for those which are 
not lawfully edible shall be made on the basis of precedent 
and analogy by paying their price to the owner. It is agreed ' 
[among ^ ^iKilsrs] that the dedsioa as m the p^im should 
be on the basis of the price [of the game] in the place and the 
day [it was killed], for [prices] vary from one place and time 
to tmUm, so ^at &e price of a bird in one plan^may be &m 
dirham and in another only a fraction of a dirham. 

649. Shafi"! said: » We are ordered to accept the testimony 
Of [witnesses of] just character. Thus, if the acceptance of [the 
testimony of]- " just character " is stipulated, the indication is 
that we should reject [the testimony] of those who are not [of 
just character]. [Since] there is no sign in the body or speech 
of the witness of just character which distinguishes him from 
the witness lacking.it, such a sign should be sought in the 
truthfulness reflected in his behavior. Thus if his behavior 
irite Uka the whole good— althon^ caertaln things may be 
lacking, as nobody, as far as we know, is [completely] devoid 
of $in~[his testimony] must be accepted. If his sins and good 
dieds ire misted, <cwily l^ijtihid may the good be distinguished 
from the bad, but in such a case the mujtahids are liable to 
disagree. If the just character [of a person] is apparent his 
testiflaonLy mm be accepted % tnitf lAtt if another person finds 
him defident in just character, the testimony must be rejected. 

• Buliq cd., p, 68. 

< " Shifi'i (aid " is omitted. 

•liaBii}e&,p.«8i 
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Tho* two judges may take a decision in which one of them 8499 
accepts [a testimony] while the other rejects it. This is [an 
example of] disagreement,^ but each judge has fulfilled his duty. 

550. He asked: Will you cite a tradition permitting [the 
fOteifSX of] ijtihad? 

551. [Shafri] replied: 'Abd al-'Aziz b. Muhammad [al-DafS- 
wardl] told us from Yazid b. "Abd-Allah [b. Usama] b. al-Hadi 
from Muhammad b. Ibrahim [al-Taymi] from Busr b. Sa'Id 
from Abi Qays [the client of "Amr b. al-'Aj] from 'Amr b. 
al-*A$, who betad die Prophet say: 

If a judge lOaiyci tlH$ Itg^t d^ion through ijtihad. he shall be 
doubly compensated; if he errs, he shall be compensated once.^" 6494 

'Abd al-'Aziz b. Muhammad told us from Yazld b. al-HadI, 
who said: I have related that tradition to Abu Bakr b. Mu- 
hxeesmM h:^Amt b. ^^am il/hi& ^^M^ ^tim msSMmi vtm Mated 
to me by Abu Salama b. 'Abd al-Rahman from Abii Hurayra. 

652. He sa.i&. This is a narrative transmitted by one in- 
^^KWiiial wWiii wBter fsdtolars] reject and [f«^ vMiAk llsey] 
demand a proof im authenticity]^ 

553. [Shafi'i] replied: You and I are capstble of estalilishing 
its authenticity. 

$54, He said: Yes. 

SSSs [l^iafil] said: Those who reject it know what I have 
already stated concerning the authentication [of such a tradi- 9495 
tion] as well as others.^^ Which part [of the tradition] is in 
question? 

556. He asked: Did not the Prophet specify in what you 
related from him^' [what kind of| ijtihad is right and [what 
Mnil is] wrong? 

557. [Sbifi'i] replied: This is an argument against you. 

558. He asked: How? 

* Cf. Bfilaq ed., p. 68. 

"Muslim, Vol. XU, pp. 15-14; and Abu Dawud, Vol. Ill, p. 299. 

" See Chap. X, above. 

** " ShaSl Mid " is omitted. 
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559. [Shlfi'i] irifilied: Because the Prophet m.t6& &tAi 
judge] shall be rewarded for the one [i.e., the right kind of 
ijtihad] more than for the other [the wrong]: but rewards are 

ptoAtd tm lOtfligt forbidden nor for ihtentional errors. 
For if he [the judge] were ordered to exercise ijtihad on the 
basis of the literal meaning [of the text], and his ijtihad was 
indeed on the basis of the litei^l mtdtnlrig [of the text], his 849( 
error would be forgiven, as I have pointed out. But the 
punishment for an error which is not permissible is not for- 
givablc as far as I can see; however, God might forgive him. 
This is [another] example for what I have already discussed 
that one is ordered to exercise ijtihad on the strength of the 
explicit, not the implicit meaning [of the text]. 

560. He asked: This may well be, as you hold; but what is 
the meaning of " vo-ong " and " right "? 

561. [Shafi'I] replied: Their meaning is the same as that 
[iexplained iii the ej^ioapli] of the qibla. He who can 'mt it 
with certainty would face it correctly; but if it is out of sight, 
vfhether be [the person facing it] is at a distance or close to it, 
he should search for it. So 'wmf^ face it ecateicxty and 
others wrongly. Thus the facing itself is liable to be right or 
wrong, just as if one intends to relate a certain narrative con- 
,£en£hlig i^^t or wrong, lie says: ^and-so is right in seeking 
[the right solution] for he did not fall into error, but so-and-so 

fell into error although he sought [the right solution]. Bit 

562. He said: It is as you hold; but do you not agree that 
ijtihad might be right in a different sense? 

563. [Sliafi'iJ replied: Yes; for one is under an obligation 
to exercise ijtinid only in the search for an unknown object. 
If one does so, he would be right by doing what he was obli- 
gated to do.' This is right for him on the basis of the literal 
meaning [of the text]; only God knows the implicit meaning. 
For we know that those who disagree in their search for the 
qibla cannot be right if the qibla is in sight; but they would 
be right in seeking it by ijtihad even though they may dis- 
agree [on how to face it], Tbl satne [reasoning] may be 
applied in such cases as [the testimony of] witnesses and others 
which I have described. 
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564. He asked: Will you give an example? 

565. [Shafi'I] replied; I do not think it vrould be explained 
by a stronger example than this. 

566. He asked: Will you give a different example^ 

567. [Shaft*!] replied: God has made it lawful to marry two 
or three or four women and what our right hand possesses; 
but he made it unlawful [to marry] laothers, daughters, and 
sisters. 

568. He said: That is correct. 

569. fSltffi^ asked: If a man purchases a slave-'wonasRy 
whom he found clear of pregnancy, is she lawful to him? 

570. He replied: Yes. 

571. [Shafi'Ij asked: after he had gone into her and she had 
given children, he discovered that she was his mter. What is 
[your] opinion about such [a situation]? 

572. He replied: His [intercourse with her] was lawful until 
he found out about her [that she was his sister]; but once he 
knew it she was no longer lawful to him. 

57S- [Shah'I} asked: So one may hold that the same woman 
Was both lawful SB>d unlawful to one man, although neither 8499 
he nor she was responsible for the [wrong] act? 

574. He replied: In the implicit sense she was his sister 
from the banning to the last; but in the explicit sense she 
was lawful to him so long as he did not know she was his 
sister.. and unlawful after he became aware of it. Other" 
scholars might hold that he committed an offence, but the 
punishment wou waived. 

575. [Shafi*i] said: Whatever [the scholars] hold, they have 
ifllstttigulshed betweati the esqiltcit amS tte implicit [meanlttgs 
of] decisions, waiving the penalty for him who exercises ijtihad 
on the strength of an explicit decision— despite the fact that 
he committed an error— but they do not waive it in the case 
of an intentional offence. 

576. He replied: That is correct. 

577. [Shafi'i] saiij ^ikit^i St mm ihight maity m W" 
lawful woman unknowingly or take a fifth [wife] wtio turned 

[tbe iuteriocuttNT] said" Js omitted^ 
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out to be his [former] wife, after the death of one of the four,' « j^. 
and so forth. 

578. He said: Yes, there are many other similar situations. 
But*» it is clear to those of you who are certain of truthful 
information that ijtihad should never be resorted to except 
in seeking an unknown object by means of certain indications, 
altbot^li: It ik perniissilrle to those who exercise ijtthM to dis- 
agree [in theif decisions]. 

And he asked: How is ijtihad [to be exercised]? 

579. [Shafi'I] replied: God, Glorified and Praised be He, 
has endowed men with reason by which they can distinguish 
between differing viewpoints, and He guides them to the truth 
either by [explicit] texts or by indications [on the strength of 
which they exercise ijtihad]. 

580. He asked: Will you give an example? 

581. [Shafi'i] replied: God erected the Sacred House and 
ordered men to face it [in prayer], when it is in sight, and to 
seek its direction [by ijtihad] when they are at a distance from 
it. And He created for them the heaven and the earth and 
the sun andi the moon and the sun aiid die seas mni #e 
mountains and the wind [as guiding indicatibm by' 'which ssn 
they can exercise ijtihad]. For God said: 

It is He who has appointed for you the stars, that by them you 
litight be giiided in dzAs^ of land and sea [Q. VI, 97]. 

And He said: 

And landnarka and by the stArs they might be guided [Q. XVI, 
16]. 

Thus [God] instructed men to be guided by the stars and 
[other] indicators, and by His blessing and help they know 
the direetioii «il t%e Mmsi Wmmt^ -Ss- ^mt who esm scse it 
from their places [may perform the prayer] and those who 
cannot see it should either be informed by those who have 
seen it or seek guidaiiiee 1^ lOfiUBs e$ mtt^ ^kadons such 
as a mounuin. whidi inight jKtint to [the directiott], or a star 
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indicating the north and south, or the sun, whose rising and 
setting is known, pointing out the direction for him who per- 
forms the evening [prayer], or the seas [which might also be 
a guiding indication] and the Hke. 

Thus men should seek, through the reasoning power which 
God has implanted in them, the direction in which He made 
it incumbent for them to face [du^rbig prayer]. If it h thm 
sought, through their reasoning power and their knowledge 
of the indications [pointing to it], men can fulfil their duty. 

^&od] has imdt it clear that the dtftf He* tepc^sed on them 
is [to pray in] the direction of the Sacred Mosque, not always 
to face the House [al-Ka'ba] itself. If the right direction is not 
known with the same cei^ainty as is possessed by those who 
see it, it is not permissible to hold that one can face any 
direction one wishes without [a guiding] indication. 



Chapter XIV 




[ON JURISTIC PREFERENCE 
(ISTIHSAN)]' 

582. He said: I agree with you that ijtihad should 
not be exercised except for a specific object, and the object 
must be Soiaeihing definite that rati 1x deierwilhed by means ssgj 
of evidence or resemblance to an estabh'shed object. Thus, 
it should be clear that it is unlawful for anyone to exercise 
istil^san whenever it is not called for by a narrative, whether 
the narrative is a text of the Qur'an or a sunna, by virtue of 
which an J[unknown] object is sought,' just as when the Sacred 
House is Out of sight it should be sought by analogy. So 
nobody is allowed to give an opinion save through ijtihad, 
and this, as you said, is seeking [to know] the right answer. 
Thus would you hold that it is permissible for anyone to 
exerdise isti^san by means other than analogy? 

583. [Shafi'i] replied: It is not permissible for everyone 
in my opinion, [to do so], for only the scholars— not others- 
may give an opinioti, and the scholars hbia a ttairative 
must be followed; if a narrative is not found, analogy might 
be applied on the strength of a narrative. For if analogy were aea 

Bulaq ed., *Th^ Subject is also discussed in a separate treatise 

entitled Kitab lb(m v^sitisSn (see Shafil, Kitab al-Umm, Vol. VU. pp. 
267-70, 270-77.) 

■Literally: "an object is sought by the mujcahid" (i.e., the penon 
whQ exercise* the istittiSn). 

30* 
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abandoned, it would be permissible for any intelligent man, 
other than the scholars, to exercise istihsan in the absence of 8304 
a narrative. But to give an opinion based neither on a narra- 
tive nor on ansilogy, as I have alrestdy stated in the discussion 
on the Qur'an and the sUnna, is not permissible according to 
[the rules ofj analogy. 

581. He asked: Tfee Qtnr*ih and tiie mfim gftfC, indeed, 
evidence in support [of ijtihad]. For since the Prophet gave, 
an order to exercise ijtihad, it should not be exercised save 
m seek an [unknown] object, and the object caiiHtft be sought 
except through certain evidences [on the sjCVipgth of] which 
analogical deduction may be made. Will you point out what 
are tlie analogy and the evidences virhich you have explained? 

585. [Shafi'j] replied: Do you not agree that if a man in- 
jured the slave of another the scholars would not ask a [third] sjftS 
man to fix the price of the slave, whether male or female, 
ufltl^ he were well informed about the market prices in order 
to estimate two prices [i. e. the market price and the estimated 
price] by which he would inform you of the price of a similar 
slave on^thatday^ For such [pricing] canttet le done except 
pn-the basis of the [man's] knowledge of similar cases on the 
strength of which he applies analogy. So whoever deals with 
property should rm he askM id estimate the price tmless he 
is well informed [about the market price]. 

So it is not permissible to ask a jurist of just character who 
1$ not, acqtiainted nefith the prte^ «if; #t«t!s [the question]: ssoe 
" What is the price of this male or ^ftaj^sliiive?," or " What is 
the wage of this worker? " for if he estimates such prices with- 
out regard to similar prices, he is making his estimate wrongly. 

If that is the case in such matters as the pricing of property 
of little value, concerning which an error might easily be com- 
mitted by one man against another, it is all the more necessary 
that €kid*9md&ti a$ .u> what n fight and wrong'iteild tm M 
applied by treating a cast without due consideration or by 
dealing with it on the basis of istifisan. Istihsan is merely 
#Qiu]^ what is agreeaMe:. 

No one except a weU-informed schtiiar tvply acquainted 
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with the [binding] nanativei tiuMld alca^ise it [analogy]. And 
he who exercises it should do so only on the basis of [legal] tanf 
knowledge, and legal knowledge consists of the binding narra- 
tive on the strength of which analogy may be applied by 
means of certain indiattiflitt as to whatjbl^l|^ So scholar 
should always follow a narrative or have recourse to analogical 
deduction on the strength of such a narrative, just as [in 
prayer] one should either face the Sacred House when it is in 
sight or seek the direction in which it lies by the exercise of 
ijtihad through certain landmarks [when it is out of sight]. 

If he [1&e9ehdto].Were to g^«e an ^pisbtt hised neither on 
a binding narrative nor on analogy he is more liable to commit 
a sin than is an ignorant person, if it were permissible for the 
latter to give an opinion. For God has not permitted any 
person since the Prophet's time to give an opinion except on 
the strength of established [legal] knowledge. [Legal] knowl- 
edge [after the Prophet's deadi] includes the Quran, the sunna, 
consensus, narrative, and analogy based on these [texts], as I fj^^ 
have already explained. ^ 

Nobody should apply analogy unless he is competent to do 
so through his knowledge of the commands of the Book ssgj 
of God: its prescribed duties and its ethical discipline, its 
abrogating and abrogated [communications], its general and 
particular [rules], and its [right] guidance. Its [ambiguous] 
communications should be interpreted by the sunna of the 
Prophet; if no sunna is found, then by the consensus of the 
MllsMnais; if no consensus is possible, then by anal<^cal 
di^ucUon. 

No one is competent to apply analogy unless he is con- 
versant with the established sunna, ^(^tnonsol ^M^ ftie&e- 
cessors, the agreement (consensus) and disagreement of the 
people, and has [adequate] knowledge of the Arabic tongue. 
Nor is he regarded as competent in samiopcal [reasoning] 
unless he is sound in mind, able to distinguish between closely 
parallel precedents, and not hasty in expressing an opinion 
Ui^lm M II visMn of its <»iTectne$$, Nor dtall he refrain 
from listening to the opinions of those who may disagree with 
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Mm im m^t %e vmm&i against ifpo»it)le] ie>rgetfulne» sino 
or be confirmed in his right [judgment]. In so doing he must 
exert his utmost power not to be misled by personal [bias], 
so that he knows on what ground he has given one opinion 
and on what ground he has rejected another. Nor should he 
be more preoccupied with the opinion he has given than with 
the one with which he disagrees, so that he knows the merits 
of what he accepts as compared with that which he rejects. 

He who possesses a mature mind but lacks the other quali* 
ficauons we have described should not be permit,ted to express 
an opinion based on analogy, for he might iiot know the prece- 
dent on which he applies analogy just as a jurist of sound 
mind should not be permitted to estimate what a dirham will 
buy if he lacks the infoimation on mark^ [priera]. And he 
who possesses the [legal] knowledge I have described [solely] 
through memory, and is uncertain of its correctness, should 
not be permitted to ^press an ojrinifni iiiaisael on analogy, for 
he may not comprehend the meaning [of that knowledge]. 

Moreover, if he were good in memory but were lacking 
either in comprehension or in knowledge of the Arab tongue, 
he should not be permitted to apply analogy, for he would 
be lacking in the tool by means of which he applies analogy. 
However, we do not maintain that it is permissible only to 
follow [ptecedents] and not to use analogy.* But God knows sni 
bestl 

686. Someone asked: Will you give some examples of 
[binding] narratives on the strength of which analc^ mig^t 
be applied, and how would you apply it? 

587. [Shafi'i] replied: Every order laid down by God or by 
the Apostle for which there is evidence, either in itself or in 
some other of the orders of God or His Apostle, was laid down 
for some reason. If a case should arise for which there is no 
[sftedfie] tactttfd m^, it i^ouM be dedidd m the i^rtEQgth 
of the case identiqil to it in reason for wl^ch a [specific] order 
was laid down. 

Analogy is of various kinds, and all are included under the 
"See mm Ibiil al-Uiikm (KitSb ai-tJmm, VoL Va^ f,Wl^. 
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tenn " analogy." They differ from one another in tfie ante- 
cedence of the analogy of either one of them, or its source, or 
the source of both, or the circumstance that one is more clear 
tb&n the other. The strongest kind pg «h« #edttcei(in] from an 
order of prohibition by God or the Apostle involving a small 
quantity, which makes equally strong or stronger an order of 
prohibition invdM^g a great quantity, mAng to the [com- 
pelling] reason in the greater quantity. Similarly the com- 
mendation of a small act of piety implies the presumably 
stronger conunendation of a greater act of piety; and similarly 
an order of permission involving a great quantity would 
render permissible something involvin|[ a smaller quantity.* 

588. Someone may say: Give an example of each one of 
these to explain their meaning. 

589. [Shafi'i] said: The Apostle said: 

God has prohibited the shedding of the believer's blood and the 
taking away o£ his property, and [ordered] that only what is good 
should be thought of bim.^ 

If [God] has made iH iKalawful for [the believer] to be 
thought of in any way contrary to the good which he mani- 
fests, then the thing greater than the thought implying in any 
way It maoti^ Ut Ms pMid siMt idlfft|* azi tmirtiilb 
about him, should be all the more unlawful. The more this 
matter is indulged in, the stronger the order of prohibition 
becomel. God «id: \ 

• ^^^^ 
Whoever has done m piri&deli mne^t of good, he tloir see*it; 

and whoever has done a pride's wei^t of evili he shall lee it 

[Q. XCIX. 7-8]. , 

Thus what is greater than a parcicle's weight of good is a 
greater commendation [of an act of piety] and what h greater 
than a particle's weight of evil is a gie^'er sin.* 

He [po(i]; has made la^wful for us the jile-blood a94p^<^>crty 

*$m Km wm,0^^^^mt im&^ #iMi«,T<^ vii, p. 274) . 

**tiais it a maml UoMtei tm mUmity is given, although 

its tubstance might be limiiid in «tber tta^tions. 
*Bay^wI, p. 807. 



of combatant Unbeliei^, esc^^i% in^o have iM<ie a 
compact [with us], prohibiting nothing that I remember. So 
whatever we take of their bodies, except their life-blood, and 
of their property, except the whole of it. is all the more lawful. 
Some scholars refuse to call these [rulings] analogical deduc- 
tion, for they hold that they fall within the meaning of what 
God has madie dther lawftil of unlawful, and has either com- 
mended as an act of piety or repudiated^ these things are 
included in the general order itself rather than an analogy 
based on another order. Similarly this is applicable to other 
matters: whatever is equivalent (fi ma*na) to something lawful 
is lawful and what is equivalent to something unlawful is 
unlawful. They refuse to call anything an analogy unless there 
is a paiifiltel pmsedent whiiit atn>be determined in one of iwo 
ways, one of them being chosen as the answer to the exclusion 
of the other. Other scholars hold that any [ruling] other than 
the [explicit] text of the Book and the stmna is analogy, pro- 
vided it is in harmony with their mining. But God kn^ws ssis 
best/ 

Someone said: Give examples of analogy that illus- 
trates its varieties of clarity and arguments and the proof for 
it, other than those already stated, which the public can 
understand. 
^I. [Sha&l] replied: God sud: 

Mothers shall suckle their children two full years, for anyone 
who wishes the period of suckling to be complete. It is for the 
father to provide for his [daughters] and iimtA i^i^^idilf 

JQ. II, 258]. 

Aixd He said: 

And if you desire to seek someone^ suckle your children, it is 
no fault of yours when you hand over what you have given 
honorably (Ibid.). 

And the Apostle ordered Hind, daughter of 'Atba, to take 
from her husband's-Abti SviiffMk-^mpliS^ ^0 needed 
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Cor her and her children without asking his permission, since 
they were his children.* 

592. [Shafl'i] said: Thus the Book o£ God and the sunna 
of the Prophet indicate that it is [the duty] of the father to 
see to it that his children are suckled and diat diey are suj)^ 
ported as long as they are young. 

Since (ht #iM is j^il Issue] of Che father, he {the father] is 
under an obligation to provide for the child's support while 
[the child] is unable to do that for himself. So I hold by 
anoldgicCl dMxtctton when the father becomes incapable of 
providing for himself by his earnings— or from what he owns— 
then it is an obligation on his children to support him by 
paying for his expenses and <4«thi%. SfttiSe flfe diild is trom 
the father, he [the child] should not cause him from whom 
he comes to lose anything, just as the child should not lose 
anything belonging to his children,' because the child is from 
the father. So the fore^^hlts, even if they are distant, and the 
children, even if they are remote descendants, fall into this 
category. Thus I hold that [by analogy] he who is retired," 
and in need should be supported by him who is rich and 
[still] active.!* 

The Prophet made a decision that a slave sold with a defect 
whidi b^»^e l^fowit <M^f ai^ M was employed t^mM, be 
returned, with the purchaser retaining the profit [derived from 
the slave's employment] on the ground that he was responsible 
for the Slave |daMng the latter's empteyment].** 

We conclude that if it were not stipulated in the sale trans- 
action that the profit should be part of the price [the profit 
belongs to the purcJiaser], since the stave is a piece of property 
belonging to his owner, and if the slave should die, his price 
would be a loss to him who had purchased him. So the profit 
belongs to the purchaser because it was earned when the slave 

• BukhSri, Vol. Ill, p. 489; Shawkani, Nayl al-AwtSr, Vol. VI. p. 34% 
Shafil, Kitab al-Umm, Vol. V, pp. 77-78. 
'Singular in the Arabic text. 
" Literally: " Without an occupation." 

Ct. Tabari, Tafsir. Vol. V. pp. 30-44, 71-76. 

&ee pantgi-aph 447, above. 



in Ms possession and tinier. Ms v&pmstbMvf^ We hold 
[by analogy] the same opinion about the fruit of palm trees; 
the milk, wool, and young of cattle; the children of a slave- 
woman; and anything that may be produced while in the 
possession and responsibility of the purchaser, including the 
[right of] intercourse vith a slave-woman who is a thayyib, 
and the use of her service. 

59S. [Shafi'i] said: Some of our fellow jurists as well as 
others have disagreed with us on this matter. 

One of them held: The profit, the service," and the property 
of male and female slaves, except the right ol tiMCercourse, 
belong to the purchaser, who has the right to return [the 
female slave] if he discovers any defect in her. He added: 
He has no right to return the fettiale slave if he mttms into 
sexual intercourse with her even if she were a thayyib. Nor 
is he entitled to the fruit of palm trees or the milk and wool 
o£ cattle, or the dilldfen of slave-women, fer all of these— the 
cattle, the children of the slave-woman, the palm trees, and ssi9 
the profit— are not in the category of the. slave. 

Shafil said: " I asked one of those who held this 
opinion: Do you not agree that the two [i. e., the slave and 
the profit, etc] belong together in that both were produced 
while in the possession of the purchaser and there was no 
stipulation concerning them in the sale transaction? 

595. He replied: Yes, but the two must be distinguished 
because the fruit which the purchaser has received from the 
palm, the children he has received from the female slave, and 
the young he has gained from the cattle have been produced 
by them, while the slave's profit does not accrue [directly] 

from him but results from his employment. asao 

596. [Shafi'i] asked: If a critic raises an objection in line 
with your reasoning and says: Since the Prophet decided that 
tih't fi'ait belongs to him who bears res^ioniiyitt^FVattd ^nnse ^ 
the profit cannot be earned except by employment and this bti 
might deprive the master of the slave's service, do you not 

" Bulaq ed., p. 72. 
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agree chat the master is entitled to the slave's profit in lieu 
of the service rendered [to the employer] and the expenses for 
the [slave's] subsistence? But if a gift is given to him [the 
slave], which cannot divert him from his master's service, it 
i^uM Halt he ^vt^ KPthe i^xttid but (o tli@ fii^ invtev 

597. He replied: No, it should be to the second, in whose 
possession the slave was when the gift was given. 

598. p5{ktft<q said; But [the 0t\ is hot a profit, for it fells 
in a category other than that of profit. 

599. He said: Although it is not, neither can it be con- 
sidered- [to have been produced] by the slave. 

600. [Shaii'i] said: Its meaning must be distinguidied from 

that of profit, for it belongs to a different category. s»i 

601. He said: Although it falls in a different category, it 
vtot given [to the slave] while he was in the possession of the 
purchaser. 

602. [Shafi'i] said: The fruit and the other products were 
produced While their [soureis] ^^e iii the |josse»idil of the 
purchaser. So if the fruit were picked from the palm tree it 
should no longer remain a part of the tree and might be sold 
withpilt it just as the tree might be sold without the fruit. 
The same [reasoning] applies to the product of the cattle. 
However, the profit [from the slave] would more appropriately 
be returned with the slave, because sbMetffties it seennf m 
acquire a quality which the fruit of the date palm has, if it 
were permissible that one of the two should be returned. 

. Some of our followers have agreed with tts on [retention of] 
the profit and on the [|^t:tnissibility of] sexual intercourse 
with the thayyib [slave-woman] and on keeping the fruit of 
the palm trees; but they have disagreed on [the right to retain] 
the children of the slave woman. 

Since all of them have been produced while [the property 
was] in the possession of the purchaser, they fall in the same S522 
eatepry^lttd itts efdiei- [opiM&iit] Is ri|^t; fttrtlie slave's master— 
the purchaser— can claim only the [slave's] profit and his ser- 
vice, but not what was given to him as a gift, nor what he may 
find, nor iili|e4ilt]^t^$ he obtain from a [hidden] treasure 
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or the like— except in the form of profit or service rendered-r 
nor the i^iiit {tate-^r^, li^ %e ^Qilk of the cattle-net wj^ 
thing else, for all of them do not fall in [the category of] profit. 

603. Shafi'i said: " The Apostle of God has prohibited [the 
exchltnge <>f| goM Sir fm wheat for wheat, 
and barley for barley utilessi in equal qoantities and delivered 
immediately." 

Sire^ the Prophet excluded (with regard to these kinds of 
edibles, concerning which men were so greedy that they sold *«3 
them . by measure) two categories: one, that a thing should 
be sold for an equal quantity with one a cash sale and the 
other with deferred payment; and the second, that one of the 
thin^ might be more than the other when delivered by hand, 
so whatever is in these categories is unlawful, by analogy. Such 
kinds are all edibles when sold by weight, for all have the 
common attribute that they are edible and potable, since the 
latter's meaning falls within the former's. To the public, these 
materials [foodstuffs] are' ei^er basic food or plentiful or both. 
I have found that when such foodstuffs (as honey, clarified 
butter, olive oil, sugar, and other [foodstuffs] which are edible 
and poi^Mi^ hecome scarce, men sell them by weighti tm 
weighing is more accurate than iaeasuring and its meaning is 
included in measuring. 

604. Someone may ask: Is it possible that the thing sold by 
weight is analogous to the thing sold by gold and silver in 
weight, so that things exchangeable by weight would be more 3524 
appropriate ftn: analogy than things exchanged by measure? 

605. [Shafil said]: To this it may be replied: That which 
prevented us frmn taking the position you have described, 
which confines tfW! analogy of things that are wetghel to other 
things that are weighed, is that valid analogy occurs when you 
make one thing analogous to another in decisions in Which 
one case would be the same as the oUier. If you were to loaie 
honey and clarified butter analogous to dinars (gold coins) 
and dirhams (silver coins) and were only declaring the 

»*Sec paragraph 271. above, and Shafit. J^^ii a^Mttm^ Vol. XU, p- 12. 
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superiority of some things over othefs to Be itlegal tirhen they 
are of one kind, on the analogy of gold and silver coins, then 
would it be proper for honey and clarified butter to be bought 
for cash with gold and silver coins on [the same basis as a 
transaction including] payment at an appointed time? 

606. If he says: It [the sale] should be permitted in ac- 
cordance with that which the Muslims permitted. 

607. [ShSM said]: The reply to this wmy hes Tfte p^missi- 
bility of the Muslims indicated to me that they did not do so 
by analogy. If it were by analogy, the decision in one case 
wiuf44>e ^me as in t^»e other; So it would not be legal 
unless [the thing] were sold for ready money, just as gold and 
silver coins may not be exchanged except for ready money. 

608. Should he ask: If analogy were applied on the basis 
of measuring, woutd y®u a|i|>Iy the same rules? 

609. [Shafi'I] replied: That is correct; I make no distinction 
under any circumstances. 

610. tte asked: Is it not permissible for you t6 purchase a 
mudd [a measure] of wheat, delivered on the spot, for three 
ratis [measures] " of olive oil to be delivered at an appointed 
time? 

611. [Shafi'i] replied: This is not permissible, for nothing 
edible or potable can be [exchanged lawfully] for other kinds 
of things to be delivered at an appointed time.^* For the rule 
of [exchanging] foodstalEs by measure applies to [exchanging] 
foodstuffs by weight. 

612. He asked: What is your opinion about the [exchange 
of gold] dinars for [silver] dirhams? 

615. [Shafi'i] replied: That is tMilsiwtul Iti itseK. MM6 
[things] are not analogous to it, for they are not in the same 
category. The [exchange of] measured edibles- is not lawful 

*'The mudd is a grain isieauitf|cf <^^ to) l^ <sf a ra0 in the Uijai 
and 2 in 'Itlq. 

" The ra(l is a nieasnrc of wcigbi ;^tf:s^atf$t0$^ l^ilhalcnt to a pound 

(in Egypt) . 

"This paragiAph i$ Written on the margjin cNf al-iUbi* MS (Gf. fiiilaq 
ed.. p. 72). 
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in ^sei^ orily tbe anatc^ ^ w%3t is equivalent in measure 
or weight applies to it, because they fall in the same category. 

614. He asked: What is the difference between the [ex- 
l^ange of] dinars for dirhams? 

615. [Shafi'i] replied: I know of no scholar who disagrees 
on the permissibility o£ exchanging foodstuffs by measure or 
by weight for dinars and tlifltams to "be delivered at an ap- 
pointed time, but [such an exchange] would be unlawful if 
it is made by [gold] dinars for [silver] dirhams. Nor do I know 
any scholar who denies that if I discover a mine and pay the 
right [tax] on my profit from it, I should each year pay its SSM 
zakat {legal alms) if the silver or the gold from it remains a 

year [or more] with me. And if I were to harvest grain from 
say land, having paid its kfaa^j (land^mxl, wiid ft mmAmd 
with me for a year, there would be no zakat due from me for 
it. And if I were to destroy something belonging to a man, its 
value might be paid in gold or silver coitts. b«:^sie ^icy «i»e 
the [measure of] prices of all the property of a Muslim, except 
in cases of blood-money [which may be paid in camels]. 

616. He said: That is correct. 

617. [Shafi'i] said: Thus things differ by [differential] less an 
than what I have described to you. 

618. [Shafi'i] said: *« We have found that ft was generally 
agreed among scholars that the Prophet decreed that [the 
diya] for unintentional homicide committed by a free Muslim 
against another shall be one hundred cameb to be paid by the 
^!&.^ It is ais<& generally ag^%ed that ^ pi^] Stma W 
[paid] within three years, one-third each year on the basis of 
specified years. Several meanings of analogical deduction are 
implied in pemef; sdtne of them which I may remember 
are the following: 

We have found that it was generally agreed among scholars 
that if a £ree iMHra sr^Q^ttils in intentional offence against 
the life or limb of a person or destroys his property, the com- 

"> Bulaq ed., p. 73. 

•^The 'aqila is a term applied to the killct'i male relative* who are 
under oblieation to pa^tb* difa or bloo4-iiumef. 
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pensation shall be paid out of his own property; but if the 
offence were unintentional, it shall be paid by his 'aqila. 

We have found them [the scholars] agreed that the "aqila 
pays one-third of the diya for an offence [in the category] of 
injuries and upwards. But they have disagreed on the pay- 
ment of less than one-third [of the diya]. Some of our fellow 
}ail«ls held: The ^qila ^etM 'psf mimp^m.&&a for al- 
muwaddiha and upwards, [equal to] half of the one-tenth 
[of the diya] ahd upwards; but he should not pay fojr injuries 
less than that.** 

I have said to some of those who stipulate the payment of 
half of the one-tenth but not anything less: Can analogy ever 
b6 isoiihd on the basis of the sunna but in one of tWii fonos? isat 

619. He asked: What are they? 

620. [Shafi'I] replied: First, since the Prophet decreed that 
the diya shall be paid by the 'aqila, 1 should follow his ruling; 
anything less than the diya should be paid out of the offender's 
property. No other analogy can be applied on the basis of the 
diya, for in principle it should be more appropriate for the 
offender than- for die others to pay the compensation for his 
offence, just as in the case of intentional injuries. Since God 
has decreed that whoever commits an unintentional killing 
shttll |i^y tie dfya and set Iree ^ene shm^ X hold that the slave 
shall be paid out of the [offender's] property— since the offence 
is his—, but the diya would be excluded on the basis of the 
jl'rdpliM^] rolinjg. On the basis ol Wiling I hold that 
anything less than the diya should be paid out of the [offen- 
der's] property, since it is more appropriate for him to pay 
that! im others, just as I hold that the wiping of A<t shoes Is 
permitted on the strength of a tradition from the Prophet, 
withoiit regarding it as a precedent for analogy. [Secondly], 
analogy may take another form. 85» 

621. He asked: What is it? 

622. ^Shafi'i] replied: Since the Prophet has excluded unin- 

" Al-mu«»#^||pi b a categoty oE an offence involving a wound teaming 
to the bone; 

** This is the doctrine of the l^anati Khool of Uiw. 
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tentional offence, against life from offences other than those 
involving life [i.e., the limb] and from intentional offence 
against life, requiring the 'aqila to pay [the diya] for the unin- 

tm&mA^miM h&mmt it is die itiiuHtitt^ I IMd tMt 

the "aqila shall be liable to pay for v^^hat is Jess [than the diya] 
in an unintentional offence, since it is more appropriate for 
him to pay it than ^ greater amount or what falls in that 
category. 

623. He said: This is the more appropriate nieaning as a 
basis lor analogy, but it is not a case parallel to the wiping 
of the shoes. 

624. [Shafi'iJ said; That is in agreement with your opinion, 
for the scholars are agreed that the 'SqSEa $£uauld pay one-third 
or more [of the diya]; and their agreement is an evidence that 
they applied the analogy of the payment of compensation of 
what is less than the diya on the [basis of the] payment of 
[full] diya. 

625. He said: That is right. 

626. [Shafi'i] said: Our master [Malik b. AnasJ said: " The 
best opinfiQin ^lat^ I have heard is that Are ^qila thottld i|^y 
one-third of the diya upward," and he said that this is the 
opinion acceptable to hira.^* Do you not agree that a critic 
might advance two points [against s&ch an opinion]? 

627. He asked: What are they? 

628. [Shafi'i] replied: You and I are agreed that the 'aqila 
should pay one-third or more of the diya; but we are in dis- 
agreement on the payment of the smaller amount. So the 
proof is established by your agreement and mine on the pay- 
ment of the one-third, but you are unable to prb^uiS^ a ttadi- 
tion in support of the payment of the smaller amount. What 
would be your answer? 

629. He replied'- I should say this: My agreement [with 
you] is l^ys^ ©Is guground different from your agree]n@Qi|with 
me], for my agreement is based on the analogy that since the 
'aqila pays the greater amount [of the diya] he should also be 
responsible for a smaller amount. Fot who has linuted the 



"MiUk, Vol. 11, f . m. 
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amount to one-third? Do you not agree that someone might- 
argue: "The ['aqila] should pay nine-tenths [of the diya] 
rather than the smaller amount? " 

630. [Shafi'i] said: If he holds that one-third [of the diya] 
is too much for wliomever pays it, I hold [likewise] that it is 

too much and that it should be paid by some one jointly with Ssjg 
him or on his behaliEi feut no one else should pay it if it were 
the smaller amount. 

631. He said: Do you not agree that if some one possesses 
only two dirhams it would be too much for him to pay one- 
tMi^cl <d^] sitttt one ^fh»#— he ^vf^uld thus be 
deprived of his property— but that it would not be too much 
for one who possesses a fortune to pay one-third [of the diya]? 

632. [Shafi'i] said: Do fm not agr% that he [Malik] vm^ 
not say, " This is our practice," unless the matter had been 
agreed upon among the scholars in Madina? 9933 

633. He Is trnt an opim'on agreed upora Itt WtMm 
stronger than a narrative related by one individual? Wm** 
why should he relate to us a weak narrative related by one 
individual' and refrain from relating to us a stronger and 
binding matter agreed upon [amoi^ tbe scholars]? 

534. [Shafi'i] asked: Supposing someone should tell you: It 
is because the narrative is rare and the agreement [about the 
niattar] is too well knovm to be related; and should you your' 
self say: This is a matter agreed upon? 

635. He replied: Neither I nor any of the scholars would 
say: " This is [a matter] agreed upon," unless itiwse {a matter] 
about which you would never find a scholar who would not 
repeat it to you and relate it from a predecessor, such as that 
the noon-prayer has four [cycles, rak'as] and that wine is for- tsst 
bidden, and the like. I sometimes find one who says: " The 
matter is agreed upon," but I often find scholars in Madina 
who say the opposite, and I find that the majority [of scholars] 
o£ other cities oppose what is said to be " s^eed upon." *• 

" " He said " is omitted. 

"On the controversy with MSlik and his followers, see Sh^'i, Kitdb 
at-Umm, Vol. VII. p. 188. and Jkhtilaf at'-ifadith, ibM., pp. U7-48. 
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636. [Shafi'i] said: I pointed out to him that he [the critic] 
might object to your opinion: " No blood-money [should be 
paid] for less than al-muwadfjiha," just as he objected to the B73 
payment of the one-third [of the diya]. 

637. He replied: The evidence for that is that the Apostle 
made no decision on cases relating to [offences] less than 
al-muwad4>^3> 

6S8. [Shafi'i] asked: Do you not agree that a critic may raise 
an objection by saying: " I will make no decision relating to 
ifilQiiies less than al-i»tim<}<i|f%a, because the Apostle made no 
decisions on such matters." 

639. He replied: He has no right to say so, for if [the 
Apostle] made tie decision on sucfa matters, it does not foUOW 

that he waived the payment of compensation for such injuries. SMS 

640. [Shafi'i] said: He may also hold that if he [the Prophet] 
did not order the 'aqila to pay blood-money for offences less 
than al-muwa(j4i^3 he did not prohibit the 'aqila from paying 
the blood-money for less than al-muwaddiha; for if he had 
made a decision [relating to compensation paid by the 'aqila] 
for al-muwaddiha, but not for pffences less than that, it does 
not follow that the "aTjila should not pay compensation for 
offences less than al-muwa(jdil)^ [on the ground] that if it 
pays die gi?e^^ oBmpensallon it must pay the smalter one> 
just as you and I have already agreed on this matter when 
you raised an objection to us. If it is permissible for you to 
hold sudi an opinion, it would be permtissible to hold it 
against you also. 

If the Prophet made a decision that the 'Iqila should pay 
half of the bne-fenth {of the compensation for al-muwad<}Hia], 
would it be permissible to hold that [the 'aqila] should pay 
either half of the one-tenth [of the diya] or the [full] diya, 
but not an amount between the two, for this should be paid 
by the offenderl This is an opinion that it is not permissible 
for anyone to hold, nor should one hold that the 'aqila should 
pay compensation for all unintentional offences, even if it were 
only one dirham.. 

641. [Shiii'^ sakl: Some o£ our fellow jurists held: If a free 
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Saan commits an unintentional offence against a slave resulting 
either in the latter's death or in an injury less than death 
the [compensation] shall be paid out of the offender's property— 
oEiot l»f ^e 'aqila— for the 'aqila is under no obligation m 
the compensation for a slave. 

We maintain that this is an offence committed by a freeman. 
For since the Apostle decreed Uiat the compensation paid by 
the 'aqila covers an offence committed by a freeman uninten- 
tionally, [the freeman's] offence against a slave, if it were unin- 
tentional, titem be included [in the Prophet's decree]^ But 
God tnows besti 

You [the interlocutor] have already agreed with us [on this 
matter], and have held that he who holds that the 'Sqila is 
not liable to pay compensation for a slave holds that no com- 
pensation shall be paid by the 'aqila for an offence committed 
by the slave, for the slave himself should be responsible for it, 
not his master. Thus you have held an opinion similar to 
ours and have regarded our argument, based on the sunna, 
as valid. 

642. He replied: That is light. 

643. [Shafi'i] said: I have added: Your fellow jurist[s] as 
well as some of our fellow jurists held: Compensation for an 
(^ence committed against a slave is [equal to] the slave's price 
just as the compensation for an offence committed by a free- 
man is [equal to] his diya. Thus [the compensation] for the 

t^fii eye is half of llse steve% j^ee »id for al-mutifa^i^a 
half of the one-tenth of his price.'^ However, you have dis- 
agreed with us on this matter and have held that the [com- 
peitsation} lor tite slaves c^fence is less thma his piice^ 

644. He replied: First, let me ask you to give the proof for 
the opinion that the [compensation] for the slave's offence is 
[analc^us to] the diya. Is it based on a narrative or on an 
analogy? 

645. [Shafi'i] replied: It is on a narrative from Sa'id b. al- 
Musayyib. 

646. He asked: Will you relate it? 
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647. [Shafi'i] replied: Sufyan [b. 'Uyayna] told us trom Ibn 
Shihab al-Zuhrl from Sa'Id b. al-Musayyib, who said: "The 
blood-money of the slave is [equal to] his price," and I have 
heard it repeated by him [al-Musayyib] several times. He may 

have added: " just as [the compensation] for an offence com- 9^ 
mitted by a freeman is [equal to] the diya." Ibn Shihab said: 
Others have added: " [The price of the slave] shall be esti- 
inated in the same manniCF as ihaf of a mralnodity." 

648. He asked: I have asked you to relate a [binding] narra- 
tive [i. e., a »radition] in support of your argument. 

649. [Shnfi'I] replied: I have already said that I kno«r 
narrative from an authority earlier than Sa'id b. al-Musayyib. 

650. He said: His [Ibn al-Musayyib's] opinion is not a 
proof. 

651. [Shafi'i] said: ** I have not daimed' that it is a proof 

to be rejected. 

652. He asked: What is the proof? 

653. [ShaR'I] replied: It is m altalbgy [based on the case] 
of the criminal offence committed by a freeman. 

654. He said: [The compensation for the slave] differs from 

the diya of the freeman, because the latter is specified, while S539 
the temm U &[ml to Ms foieei jmt as commodities-such as 

camels, beasts and the like— are priced. 

655. [Shafi'i] replied: This argument, in support of those 
who hold that the 'aqila should not pay compensation for the 
slave, is' against you. 

656. He asked: In what way? 

657. [Shafi'i] replied: One may say to you: Why do you 
hold that the *§qila pays the slave's price [as compensation], 
if the offence is committed by a freeman who is in possession 
of the price, while if the offence is committed against a camel, 
the compensation should be paid out of the offender's property? 

65ft. He said: Becatine it is unlawful to talce the [si^%]| 
life. 

Cf. Bulaq ed., p. 74: and Shifil. KilSb al-Omtn, Vol. VI. pp, 90.91, 
**BuUq ed., p. 74, 
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659. [Shafi7| asked: Is not Qte aaotol's life titilawful to the 

slayer? 

660. He replied: Not in the same [degree] as that of 
believer. 

C^l. jShifil] asked: One may argue that the jsla'iK^ life is 
not of the same [degree of] unlawfulness as that of the free- 
man. He added: If it is, should the 'aqilapay the blood-money? 

662. He replied: Yes. 

663. [Shafi'I] asked: [Is not] God's judgment concerning 
the unintentional killing of a believer that a diya should be 
paid and a sbve freed? 

664. He replied: That is right. 

665. [Shafi'i] asked: Do you not hold that [the compensa- 
tion] for a slave is the freeing of [another] slave equal lit 
price— as in the case of a fr^inan— and that the price is like 
a diya? 

666. He replied: That is right. 

667. [ShSfi'I] asked: Do you not hold that you virould Idll 
a freeman [in retaliation] for the killing of a slave? 

668. He replied: That is right, 

669. -[Shafi'I] said: Have we not bo& held that a slave sfaall 
be killed for the [killing of another] slave? 

670. He said: I hold the opinion you hold. 

j^ffi^ said: It is your opiiilon and mine that [Ihe 
slave] and the freeman are liable to the same penalty for what- 
ever offense they may commit, and that the camel falls in the 
same category concerning th£ payment of compensation that 
is equal to its price? On what ground have you based your 
opinion that the [compensation for the slave's] ofEence should 
be equal to that for an oflenee against k iraihel, putting it in 
[the category of] the smaller amount rather than in the cate- 
gory of the diya of the freeman? [The slave] and the free man 
possess five things in common and diifer in one. Would it not 
be more appropriate to applf t# the f^tt^t^ll Qtt 

which the slave and the freeman possess] five points in common 
than to the situation in which they possess only one? In fact, 
the slave possesses further points in common with the fw^aam. 
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[namely,] that whatever is unlawful fot the one ik tniliiWful 
for the other, and that both are liable to [the same] penalties 
and that they are under the [same] obligations concerning the 
performance of prayer and the observance of fasting as well 
as other duties, while animals are under no such obligations. 

672. He said: I hold that the [slave's] diya should be equal 8542 
to his price. 

673. [Shifi'I] asked: [Sii^ you hoid that a woioan's diya is 
equal to half that of a man, why should [the compensation 
for] offences against her not be equal to her diya, just as [the 
compensation for] an offence against a man is equal td his 
diya? [Shafi'I] added: If the diya consists of camels [to be paid] 
in three years, do you maintain that the camels would be 
rt^tded as a debt? If so, why do you object to the sale of 
camels by deferred delivery? And [if you apply analogy], why 
do you do so on the basis of diya rather than on the basis of 
either the sale agreeraeent [of the slave], or the dowry," while 
you permit the camel to be regarded in all these cases a« a 
debt? Thus you have [taken a position] contradictory to 
analogy as well as to the text of a tradition from the Prophet 
to the effect that he had borrowed a camel [the price of which] 

was paid later as a debt? **«3 

674. He replied: Ibn Mastid has objected to this [kind of 
a tliii^ction]. 

675. [Shafi'i] asked: Is there anyone whose authori^ is 
equal to that of the Prophet? s 

676. He repllei? fJo, if [the tradition] from the Prophet is 
well authenticated. 

677. .[Shafi'i] said: It is well authenticated [by the Prophet's 
prm^ent] that he borrowed a camel which was later paid 
back— a case on diyas well knowti to you and to us. Thi» 
[precedent] is a sunna. , 

678. He asked: What is the narrative fcar analogical de- 
duction? 

679. [Shafi'i] replied: Malik [b. Anas] told us from Zayd b. 
Aslam from 'Ata' b. YasSr from Abil Rafi% who said: 

JESafr «M/mm. Vol. HI, p. 106. 
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The Prophet borrowed a camel from a ceruin man. Upon- 
receiving several camels [later] he ordered me to pay ba^ 
debt], but I told him: I find that every one of these camels u 
luperior. ' Give It t& him [the man from whom the camel was 
borrowed], for the best ot men shall haiK the best in paTthent 
[of the debt).' »i 

680. He asked: What is the narrative which cannot be re^ 
gaided as a basis for analogy? 

textual order tor which a qualifying sunna is provided by the 
Apostle specifying a certain modifying permission to the ex- 
clwiion of another, sudi an order &f permission should be 
obeyed provided it is not regarded as a precedent for other 
orders of permission. The same [reasoning] applies to cert^a 
specifying sunnas which the Apostle may have laid dami la 
qualify general rules. 

682. He asked: For example? 

683. [Shafi'i] replied: God has imposed [the duty of] ablu- 
tion on all who rise up item sleep to perform the prayer and 
said: 

When you stand up for the prayer wash your faces and your 
hands up to the elbows, and wipe your heach aiid your feet 
to the ankles [Q. V, 8]. 

[God] meant that the washing of the feet is included [in the 
abtetiott|« just a» "G^^ liiiabi are included, iftuc mtm the 
Apostle practised the wiping of the shoes, we should not wipe 
by analogy the turban, the veil, or the gloves. Thus the duty 
of 'washing the .limbs is confinoed. '#ft& the wiping of the 
shoes is permitted only by the Prophet's order to Uic exclusion 
of wiping other things." 

» Aba DiwOd. Vol. ttt ff . Mf-^: mi Smtj, Kiab at-Umm. VoL III, 
pp. 103. lOe-108. 

Some jurists maintain that there we txa^ia^ to the effect that the 
^tophet permitted the wiping of the tutbati. See Aba OSwiid, Vot. 1. 
' p. 36; TirmidhI, Vol. I, pp. 170-7$: end SbawkSnl. Nayl a<-i<w{2r. Vol. I, 
pp. 181-84. 
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684. He asked; Would you regard this [tradition] as con- 

685. [Shafi'i] replied: In no circumstance can the sunina 
contradict the Qur'an. 

686. He astced: What is the meaning [of this tradition] in 
your opinion? 

687. [Shafi'i] replied: It means that one should {always] 
wash his feet if the shoes were not worn in cleanlnxess. 

688. He aslted: Is this [meaning] pennissible in the [Arab] 
tongue? 

689. [Shafi'i] replied: Yes, just as it is permissible for any- 
one who has [already] performed the ablution to stand up in 
prayer— for it is not, the ablution that is desired— on the 854S- 
strength of the Apostle's [precedent] that he performed two 

cur moi^ 'ptif&^ with one ablution.^ 
Also, God said: 

The thief, male and female, cut off their hands as a recompense 
for what they have earned: [an exemplary], chastisement frcHn 
God. God is AU-mighty. All-wise [Q. V, 12]. 

Just as the sunna indicated that God did not mean by 
" cutting off " [a penalty] for all kinds of thieves, so the Apos- 
tle's sunna indicated that he meant by the prescription of the 
wiping of the shoes that he who wears them need not wash 
hb feet if they were clean. * 

690. He asked: What are the like examples in the sunna? 

691. phXfif] weplKeit Tiie Ap^te jn^hiblted^ei^E^fi^ 
of dates for dates except in equal quantities. Asked about the 
exchange of fresh dates for dry dates, he inquired: " Will the 
dates lose lifeig^it wheh dry? " Yes,'' he was answefett; and 
he ordered the prohibition of such an exchange. He also pro- 
hibited muzabana, an exchange of a known quantity for an 
unknown which may include tiM. These are examples whidi 

fall in one category. However, [the Prophet] permitted the usn 
sale o£ "araya for dry dates.** So we have pennitted [the sale 



oiifaA 'M. I. p. 44; Tiimidhl, VoL 1, ^{n «S4n| mstwklnit 

ffH^ ta^Amfirt m I. pp. 230-Sl: Tabari. Talslti 1^ % 
**SM pns^ph MTi abmv. 
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oq 'araya on iJie strength of the [Prophet's] pennission. although 
it i» ex^ange vlt fmk^m hit dirf iibm^ aitd it falls In 
the category oi muzabana with its conjecturing. Thus we con- 
iinn all prohibited foodstuffs that are in the same category 
as mftt^laSLm, whedter [sold] by measure or by estimate; but 
we have permitted [the sale of] 'araya as an exception on the 
basis of his jpermission, q^ualifying the general rule of pro- 
M^tion. Thus neither one oiP t!he two traditions is invalidated 
by the other, nor are they invalid as a precedent for analogy. 

692. He asked: What [possible] explanation would you give 
for that? 

593. [Shafi'i] replied: There are two possible f^p&<^^ns. 
One, is that what [the Prophet] prohibited as a general rule 
did not include 'araya; the other is that he may have given 
hii order 'oi fmtedtsAnin after bc hM&.^ifieet giiiiiaral rule of 
prohibition. In either case ,we have to obey his orders, by 
accepting as lawful what he regarded as lawful, and as unlaw- 
ftili wfast he n^Yded as mk'nHNl^ $54, 

694. [Shafi'i] said: »» The Apostle decreed that the diya for 
the unintentional killing of a believer is one hundred camels, 
to be paid by the ^qila. The compensation for !ht«i(ioml 
injuries must be distinguished from that for unintentional, 
and from wrongs, but the common factor is that a diya shall 
be paid. 

Since the Prophet decreed that each person must pay com- 
pensation out of his own property, not from that of another, bts 
except in case the free Muslim is killed unintentionally, we 
hold that the 'aqila $hould pay [the diya] for the unintentional 
killing of a freeman in accordance with the Prophet's decree, 
and that for the intentional killing of a freeman a diya must 
be paid by the offender out of his own pr^iop^ just as the 
penalty for any other offence committed intentionally should 
be paid out of his own property. However, the analogy of 
compensation for an unintentional 4h£i^ld not be S549 

applied to compensation for intentional killing.'* 



*» Bulaq ed., p. 75. 

**See pangri>.ph> 618 S., above. 
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695. Someone may ask: What should be the compensation 
paki for offences committed iqi«lil|iiiaUy? 

696. [Shafrr) replied.' saldi 

thi; vtmea their doivriet as a gift [Q. IV, 3]. 
AndJHe miM 

Obmrnr-^ prayer and pay the akit [Q. il, "tO]. 
And He iiaid: 

But if you are prevented, then siitii offiering as may be feasible 



And He said: 

For those who say, regarding ihelr wives. ' Be as my mother's 
hit&t^ «tHi then retract what they have said, they shall set free 
a slave, before they touch each other [Q. LVIII. 4]; 

If any of you kill it intentionally, let there be compensation, 
equal to what, he has killed, from his (locks, as two persons of 
just character among you shall decMc— an offering to be delivered 
at the Ka'ba: or let there be an expiation, the feeding of poor 
people, or its equivalent in fasting, so that he may taste the 
mischief oi his action. Cod has pardoned what is past, but if 
anyone repeats the oSence God will take vengeance on him. God 



And He sjud; 

iiie expiatr^B of it [die broken oath] is to feed t#t pOor paMti 
with the food you ordinarily serve to your families, or to clothe 
them, or to set free a slave; but if anyone hnds not the means 
let him fast for three days [Q. V. 91], 

This Apiestle decreed that the owners of property are re- 
sponsible for its protection during the day [from damage by 
the flocks], but that the responsibility for any damage done 
[to ll^epropertyjtefijgtihe nij^l rests with the fiodt> owners.** 



[Q. 11, 192j. 
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Nt^l at'Awtar, Vol. V. pp. M2-44. 
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The Book and the sunna— as well as the absence of dis- 
agreement among the Mu$ltiMSr-mi^ea.l^ tfiat ][i^{i(ipensatbn} 
must be paid by the person [responsible for the damage] in 
accordance with the due owing to God which God imposed 
i&li int£ii ih %a5* titiat Bind them, and that no one is responsible 
for a damage done by another. Nor is it permissible for a 
person to commit an offence for which another would be held 
liable, except in the particular case for tfie Prophet 

laid down a sunna, such as unintentional liom^tcide and unin> 
tentional offences against other men. 

The analogy of offence against an animal or damage to a 
property or the like, which I have already described, indicates 
that [compensation] should be paid by the offender, and it is 
commonly accepted that the greater [the amount of compensa- 
tion] the greater the reason that it should be paid by the 
offender. So analogical deduction should not be applied to 
cases of the smaller [amount of compensation] while the 
glreatif m4 the fwdipej teasoiiaMe h abandoned. The com- 
pensation for an unintentional killing committed by a free- 
man against another, or any other unintentional killing or 
offence, should tie paid bf the "aqila on the basis of both 
tradition and analogy. 

697- Shaft"! said; '* The Apostle decreed that the compen- 
sation fiar teiitlelj^ i» a ghurra (a male or female slave) . 
Scholars have estimated the price of the ghiitra to be five 
camels.'" 

698. [Shafi'i] said: Since nothing has. been related from the 
Apostle distinguishing between the compensation for male 
and female foeticide, it is taken for granted that he had put 
them on an equal footing; if the foetus dies after abortion the 
comj>erisation lor the male is one hundretl camels, and for 
the female fifty. 

But it is not permissible to apply the analogy of foeticide 
to other eases lOQinpen^tion for whIA y| S|sgcl^ ^tud In 
which a distiiuEtioh is made between tlie female and'inale. 

" BuUq ed., p. 76. 

" See paragraph 427; above. 
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Men do not disagree that if the foetus dies after abortion com- 
pensation must be full, namely, that it should be one hundred 
camels for the male and fifty for the female. The Muslims 
are agreed— as far as 1 know— that if a man causes the 4ta,ili 
of another none of them should be held liable to pay any 
diya or fine, and the [compensation for] foeticide should be 
paid [in like manner], whether dead or alive. 

Since the Apostle made a distinction in his decision between 
the dead and the living, which was unknown before, other 
dedsiont jihSftirM 1^ taken on the strength of, and in obedience 
to, the Apostle's order. 

699. He asked: Do you know of any possible explanation 8353 
for that? 

700. [Shafi'I] replied: I know of one, but God knows h^tf 

701. He asked: What is it? 

[Shafi'I] replied: If [the child] were mt %tmm W he 
alive— thus it would be neither necessary to pray for it nor 
could one inherit from it— the offence would be regarded as 
being against Its mother and the Apostle specified [a com- 
pensation] the price of which the Muslims fixed* just as he 
specified [the compensation] for al-muwad<ji^. 

703. He said: That is one explanation. 

704. [Shafi'I] said: Another one is that the tradition does 
not make it clear that the decision was made in favor [of the 
plaintiff]; therefore it would not be right to hold that such a 
decision tt^s ^de [itt ^mt o{ tte^aiiitiff]. Biit ^mm holds 
that a decision was taken, it must be in favor of the wife not 
the husband (i.e., the mother, not the father) since if any 
ofCeme mm eosimttted, ii was a^iim her. ilSowevcs-, there is 
no decision to the effect that the child can be inherited from, 
for he who does not inherit cannot be inherited from. 

705. He said: This is a sound opinion. •»« 

706. [Shafi'I] said: God knows bestJ 

707. He asked: If this is not the [right] explanation what 
else should the decree mean? 

708. [Shafi'I] replied: It is a sunna binding on men on Ae 
Strength of which they should make decisions. 
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709. [He asked]: What should the other {i.e., analogy] be 
which the narrative indicates is a reason on the strength of 
which a decision may be made? 

710. [5M#i] lt|>Hed^ It is the binding decision of a sunna 
the meaning of which is known and on the strength of which 
analogy may be applied in like situations. 

711. He asked: d^ive an^ 4e$Eaittp1e o^er than whai: you 
stated, which you may remember, illustrating how analogy ^jjj 
may or may not be applied. 

712. [Shafi'ij replied: The Apostle decreed in [the case of) 
tile itili^^ttYii ••—the ^-camel and sJieep and gtwttt whidti the 
buyer has milked after the purchase— that he can either keep 
it or return it with one §a* (a measure) of dates.** He also 
decreed that " the profit (al-kharaj) belongs to him who bears 
responsibility." 

As to " the profit belongs to him who bears responsibility," 
in the event a slave is bought ** and a profit is derived from 
his employment, it would be reasonable that when a defect is 
discovered [the buyer] has the right to return the slave without 
the profit for two reasons. First, since [the slave] was not in b7< 
the pasii^on of the seller, he' [Shit Mtar] ^teittld not have a 
share in the profit. Second, [the slave] was in my possession 
apd the responsibility was transferred from the seller to me, S556 
so that if the dave died the loss ttrtstiiiii be borne by me. Thus 
if I decide to ketp the slave, the profit belongs to me. 

On the strength of the tradition " the profit belbngs to him 
who bears responsibility " I hold that anything accruing from 
the fruits of an est?te that I have purchased, the young pro- 
duced by the flock and the children of a slave-woman born 

** Al-mu$arrit is the animal whidi the vendor consciously does not 
milk for some lime before the sale so that its yield of milk will be greater 
after the sale. The buyer soon discovers ihe trick of the vendor. See 
Muzani, quoting ShSfi'i on the meaning of al-musarrat, in Mukhtajar 
(Kitib al-Umm. Vol. II, pp. 184-85, margin). 

" Bukharl. Vol. II, pp. 26 27: Abu Dawud. Vol. III. p: 270; Shawkani, 
Nayl at-Aw(dT, Vol. V, pp .226 27. 

** See paragraph 447, above. 

«*li(erxUT: "by aK." 
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after her purchase, should be regarded as a profit, because all 
of them were prodinaed of Mfte afi*F tliey have bectnne the 
possession of the buyer, not the vendor. 

Our opinion concerning the mu$arrat is based on the Apos- 
tle's order, but this case should not be [a precedent] for analogy, 
because the salie transaction was made for a specific sheep 
carrying an unknown quantity of milk and at a specific price, 
and we know that [the prices of] the milk of the sheep and 
the she<amel vary. However, since the Apostle fcmi [the j^lciee 
ofj the unknown quantity of the milk to be one $&' Of dLStes, 
we accept his decision [as an exceptional order]. 

7IS. ^hifi'i] said: If a man buys a aheep wfaidi he, after 
milking her, decides to keep even though it turns out to be a 
musarrat, but after a month he finds anotlier hidden defect 
in addition to the ta$riya [for whfdi he decides to return her], 
he has the right to do so, and the milk belongs to him, because 
it is in the category of profit (kharaj) and was not iiicluded 
in the sale transaction, but was produced when the anitnaif 
was in the possession of the purchaser; but he must give one 
of dates for the milk which was in the musarrat [at the 
time of the sale], on the strength of the Prophet's decision. 
Thus out" opinion on [^ |»ke isilk o£ the jnufan^t 

is based on a tradition, but tj^^ilWiership of the milk accruing 
after ta^riya is determined byl^gEiidogy based on [the Prophet's 
rultngf: *The profit beloaEtgs to hkn «ili«%e«r«tespoimyfi«jr«'' 
For the tajriya milk must be distinguished from the milk that 
accrued later, since the former was included in the sale trans- 
action, whfle the latter asct<m& ttfm: die buyer had Uken 
possession [of the sheep]; it should not [tboefore] Ibe indtided 
in the sale transaction.** 

714. Someone may ask: Is it possible tiat tot oiw question 
two answers might be given? 

715. [Shafi'i] replied: Yes, if it includes two or more dif- •59B 
ferent reasons. 

716. He asked: Will you give another jrasmi^le? 

" Paragraphs 715-716 are tumniBriwd in |, SAmibt, Origins of Jtftiton- 
madan Jurisprudence, p. 123. 
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717. [Shifi'i] replied: A woman, upon hearing of the death 
of. her husband waits for the period of the *idda and marries 
another man, but her [former] husband returns.*' Separation 
[between the woman and her second husband] shall take place 
on the basis of the cancellation of the second marriage with- 
out resort to divorce and neither one shall be held liable for 
puni^meitti The ti^^oiiiili Mas ^ tight to keep the bride- 
price, but she has to wait for the period of the 'idda [before 
she joins her former husband]. The child [if any] belongs to 
his fatber. Neither the woman nor th^ [li^sond] husband can 
inherit from one another. 

A dedsion in his [the second husband's] favor— since in the 
eocplicit sense [the mairriage] is la*rfiil— gives the Wdtnan the 
right to keep the bride-price, to wait for the "idda, the child 
[the right] to belong to his father, and waives the punish- 
rnent. A decision against him [the second husband]— since in 
the implicit sense it is unlawful— invalidates the marriage [con- 
tract], forbids intercourse with her after [the two spouses] have 
'known [about the first husband], prohibits inheritance between 
them, and separation takes place without divorce since she 
was not a lawful wife. 

There are many other parallel situations, such as the mar- 
riage of the woman durin| jpaiod of her "idda. 8S» 



*■ BfllSq. ed., p. 77. The structure of the passage is slightly changed for 
cUrity. 
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[ON DISAGREEMENT (IKHTILAl') ] ' 



718. He asked: 1 have found the scholars, in former 
and present times, ia i^^gi^fieitt ctti certain [legal] matters. 
Is, it permissible for them Co do so? 

719. [Shafi'i] replied: Disagreement is of two kinds: one of 
them !^ prohibited, but I would not Mf the same regarding 
the other. 

720. He asked: What is prohibited disagreement? 

721. [Shafi'i] replietl: On all msttew cotttJernlng which God 
provided clear textual evidence in His Book or [a sunna] 
uttered by the Prophet's tongue, disagreement among those to 
#bqida these [texts] are known is unlawful. As to matters that 
are liable to different interpretations or derived from analogy, 
so that he who interprets or ajpplies analogy arrives at a decision 
different from that arrived at by anttther, I do not hold that 
[disagreemeaK] ^f: this kind constitutes such strictness as that 
arising from textual [evidence]. 

722. He asked: Is there any evidence which demonstrates 
your distinction between the two [kinds of] disagreement? 

723. [.Shafi'i] replied: Concerning [His] disapproval of dis- 
agreement,'' God said: 

Those who have been given the Book did not become disunited 
until there had come to them the Evid£nce [Q. XCVUI, 3]. 

> Cf. Bulaq ed., p. 77, 
• Buiaq ed.. p. 77. 
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And He said: 

Be not like those who became disunited and went diSet^nt ways 
after the Evidences had come to them [Q. Ill, 101], 

Thus [God] disapproved of [people's] disagreeing on matters 
conc^liigiiiitieh li^ have been provided wftfet dfta^ [textual] 
evidence. As to matters which shall be decided by ijtihad, 
I have already given you examples such as the qibla, testi- 
menft and the like. 

724. He said: Give me some examples of matters conceming^ 
which our predecessors have disagreed in their transmission 
and ctMiicaitiling lirhidi Gt»d has provided a textual command 
[in His Book] liable to different interpretations. Is there any 
indication [in that text] as to the correct interpretation? 

725. [Shafi'i] replied: Few are the matters on which they 
have disagreed and concerning which we have found no evi- 
dence in the Book of God or the sunna of His Apostle, or an 
analogical deduction based on both or on one of them. 

726. He said: Give some examples, 

727. [Shali'i] replied: God said: 

Divorced women shall keep to. themselves lot three [meiutriull 

periods (quru') [Q. II, 228]. 

'A'isha said: The [term] aqra* or " periods " [means] purity; 
those who agreed "wM ber iifi thiik titt^itHtig £nelude Zayd b. 
Thabit, Ibn "Umar and others.' However, some of the Com- 
panions of the Prophet held that aqra' [means] menstruation, 
so that the divorcal mjimn msmot lawfully [remarry] until 
she performs the washing after the third menstruation.* 

728. He said: On what ground has each based his opinion? ssq 

729. [Shafi'i] replied: The common meaning of aqra' [in 

the foregoing narratives] is periods, and the periods in this bU 
case are signs indicating to the divorced women that they are 
not allowed to remarry until these periods have been com- 

•Sec ShJfil. KitSb al-Vmm. Vol, V. 191-92; Bayhaqi, Sunan al-Kubra. 
Vol. VII, pp. 414-16. 

• Tabari, Tafslr, Vol. IV. pp. 499-515: Bayhaqi, Sunan al-Kubra. VoL 
VII. pp. 4t6-I». 
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pleted. But, in our opinion, those who held that aqri' means 
menstruation believe that [God] said that these periods con- 
stitute the minimum [time-Hmits], because such periods sepa- 
rate one [menstruation] from another, just as limits are the 
minimums that separate things from each other. Since [the 
pei^oA of[ moistraation U itorter tfran tee 3i purity, it is 
more appropriate to speak of it as a period, just as the new 8569 
moon marks the period of division between one month and 
attdkee, ft e [who held this dpinion] has perhaps based it on 
the Prophet's order that the women taken captives at Awtas ' 
should wait one menstrual period before indulging in inter- 
eeitj*se.» So he concluded that the 'idda constituted Hn isribft*,*- 
and that the istibra* was one menstrual period. He also made 
a distinction between the istibra' of slave and free women and 
held that ibe istibra' of the free woman followed three full 
menstrual periods after which she attains the state of purity, 
while the istibra' of the slave-woman was achieved after <«ie 
full menstrual period after which she attained purity. 

7S0. He &Mt Tim h 6ne st^tebeA of thought; but why have 
you accepted a different one, since you hold that the Quranic «5« 
communication is capable of two interpretations? 

731 » ^afi»r| tepiied'. The new moon, which marks [the 
beginning of) a period of time, is a sign provided by God to 
indicate the months; but the period marked by the new moon 
U tiM&mt (ma the [time dekned by the] day and the night, 
since it is the sum of either twenty-nine or thirty just as the 
numbers thirty; or twenty are totals of other numbers and 
have no otifief meaning.* So if the [term] " period " (qur*) 
means time, it consists of a number of nights and days Just SS«5 
as the 'idda consists of a number of nights and days of men- 
struation and purity. Thus a period resembles limits, which 

• Aw;it is a va!ley near the tribes of Hawiziti where the Prophet's, men 
assembled before the battle of Hunayn. See Ibn RishSm, Vol. II, p. 840; 
Cuillaume's tTansIation, pp. 566-67. 

• Sec Abfl DawOd, Vdl. II, p, 248. 
' Clear of pregnanqr. 

■ BfiUq ed., p. 78. Ct. ShSkirV ed.. where thne ti a certun ambignUy 
in tbe text. p. 
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may or may not be included within the thing bounded by the 
limits and not clearly distinguished. So [qur'J means period 
in a [special] sense. 

732. He asked: What is that sense? 

733. [Shafi'i] replied: Menstruation means the visible dis- 
charge of blood by ihe womb, while purity means lhat the 
■womb retains the blood so that it is no longer apparent. JBoth] issg 
purity and qur' refer to the retention— not the discharge— of 
blood; therefore, since purity might refer to a period of time, 

it is more appropriate use it in the meaning of qur*; because 
it refers to the retention of the blood. Thus when 'Abd-AUah 
b. 'Umar divorced his wife during her menstruation, the Apos- 
tle cdmmandM 47niaF b; aPKhaftafai to onto" him to leeep het 
until she achieved her state of purity, after which he could 
divorce her while she was in that state without entering into 
sextial intercourse with her. " This is the [period of the] 'tdda, 
during which God has decreed that woman can be divorcedlt" 
said the Apostle.' 

784. Shafi'i said: This meJtns thit ©t)d s&fd: ""When you • 
'divorce women, divorce them during their 'idda " [Q. LXV, 1]. 

The Apostle handed down God's word that the [term] 'idda 
refers to [the state of] purity, not menstruation." For God S567 
said; " [Wamen should wait for] tliree periods." So a divorced 
woman must wait for three periods; if the third period is 
prolonged, it is not lawful [for her to remarry] until she has 
tiiiMiEriiaied agafii; If it is feared that she might not [men- 
struate] again, she must wait for [the prescribed] months of 
the "idda. Thus the washing [after the third menstruation] has 
no signilicance, since it is a fourth coteiidettt^stt j^patf froiin 
the other three. He who holds that it is obligatory for her 
would be holding that if a woman remained a year or more ssss 
wjilts«t «jfliitif ir ly^Otttl not be lawfiil for her to remarry. 

Thus the opinion of himwho holds that aqra* means [periods 

• Malik, Vol. II, p. 576; Bukhari, Vol. III. pp. 457-58; Muslim, Vol. X, 
pp. 59-61; Shawkani, Nayl al-Aw(ar, Vol. VI, p. 2S5. See Shafi'i, Kitab 
al-Vmm, Vol V, p. 162. 

" Baliq ed., p. 78. 

» SSee Ba^I«d, p. 742; c£, ShSkir's commentary, p. 567. n, 7> 
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of] purity, is closer to the meaning of the Book of God, and 

the language h clear as to the meanings of these ivords. But ^ses 

God knows best! 

735. Shafi'I said; " The Prophet's order that the istibra' of 
the female captive should be one mensttual period means just 
what it says [i. e., in the literal sense]; for if a slave woman 
completed a full and genuine menstrual period following a 
state of purity, she obviously is not pregnant. Even though 
blood might appear, it would not [necessarily] constitute a 
true menstrual period, for the latter is valid [only] when it 
has been completed. Therefore any period of purity that has 
preceded the full and valid menstruation is to be regarded as 
free of pregnancy in the literal sense. 

Women who are observing the 'idda do so for two reasons: 
To acconi^Mi the isttbr&' [in the sense of clearance from s5Ki.5n. 
pregnancy] and for a purpose other than this. When she 
accomplishes [in the sense of Cultilling the waiting period], she 
ItiUls two menstrual periods and two [peri<i<d« 6f] piti#ty and 
[ends with] a third [period of] purity. If the purpose were 
,|tnerely] istibra' [in the sense of clearance from pregnancy] 
ihe would have repeated the performance of this istibra' twice; 
but in addition lo clearance from pregnancy there is also an 
oblig;atory {istibra*, i. e., that provided in the Book, of God]. 

He asked: Will you cite for me other similar [cases] 
in which scholars have disagreed? 

737. [Shafi'I] replied: Yes, and perhaps we can give some 
clearer examples. We have already partially adumbrated this 
subject in our discussion of the sunnas concerning which 
.tratismitters disagree, which has a bearing oit the questions 
you have asked as well as similar matters." 

738. Shaft*! said: » God said: 

Divorced women shall wait ,by themselves for three periods [Q. 
H, 228]; 

" Bfilaq ed., p. 78. 

"See Chap. IX, above; thii nibject is abo dealt with in Shalil't Kitib 
Jkhtilaf al Hadiih {Kitib Al-Vmm. Vol. VU, margin), 
»• Bulaq ed., p. 78. 
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And He said; 

As for your women who have despaired of [further] menstrua- 
tion, if you are in doubt, their period shall be three months, and 
those who have not menstruated as yet. And those who are preg- 
nant, their term is when they are delivered of what they bear ttsH 
[Q. LXV, 4]r 

And He said: 

Those of you who die, leaving wives, they shall wait by them- 
selves four months and ten (days} [Q, II, 234].^ 

divorced women, God prescribed that the [period of the] 'idda 
of those who are pregnant should be [until] they are delivered; 
but those whose husbands have died 'should observe an -idda 
of four months and ten [days]. So the 'idda of the widow who 
is pregnant must be four months and ten [days], even if she 
haik beim deli^^nied, i» ihatt tslfie fiuTfiis two "iddas, since delivery 
itself does not mean the termination of the prescribed 'idda 
save in the case of divorce.*' They hold in effect that delivery 
is acquittance, while the [waiting for] four months and ten 
[&^] is obligatory, and that the widow cannot [lawfully] 
remarry until the four months and ten days are completed.** 
They believe that she is under obligation in two senses, and 
that neither one can be waived. It is as if she were subject 
to the claims of two men, neither one of whom invalidated 
the other, or if she married [one of them] during the 'idda 
and had intercourse with him, would have to fulfil an *idda 
before^e could marry the other one. 

Other *T Ck)mpanions of the Apostle have held that if she 
{the widow] has been delivered, it is l«r her to remarry 
even if ho" [dead] husband is not yet buried." 

"Malik, Vol. 11, pp. 589; Bukharl, Vol. IH, p. 478; Shawkani, Nayl 
al-Aw(ar, Vol. VI, p. 304. See also Shafi'I, Kitdb al-Umm, Vol. V, pp. 
805-206. 

" Bulaq ed., p. 79. 

" " He said," is omitted. 

'* Milik. Vol. II, p. 590. 
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739. Shafi'l said: Thus the Quranic communication can be 
interpreted in two ways at the same time, but the most reasona- 
ble literal one is tlut a state of pregnanqr puts an end to 
the 'idda, 

740. [Shafi'i] said: The sunna of the Apostle indicates that 
deliverf marks the end of the "idda in the event of die de^th 
[o£ the husband], just as in the case of divorce. [For] Sufyan 
[b. 'Uyayna] has told us from al-Zuhri from *Ubayd-Allah b. 
*Abd-Allah [b. "Utba] from his father, [who related] that a few 
Zitghts after the death of Subay'a al-Aslamiya's husband, she 
was delivered. When Abu al-Sanabil b. Ba'kak, who was passing 
by, saw her, he remarked: " You have already prepared your- 
self for reraarriagel You still have four months and ten [days] 
to wait." So Subay'a reported this to the Apostle, who said: 
" Abu al-Sanabil is not telling the truth " (or it is not as Abu 
al-Sanibil saill) " ¥ou are already lawful, so remarry." « 9m 

741. He said: A person whose words are in conflict with 
the sunna has no proof. So give examples of disagreement 
concerning wfait^l no sunna is to be found, but <^neemxB§ 
which there may be either textual or inferred evidence in the 
Qur'an, or evidence based on analogical deduction. 

742. [Shafi'i] replied: God said: 

For those who set aside their women, their women must wait 
four mondis; if they revert, God is iffli^^gl^ii^v J^^&impai- 
sionate. But if they resolve on divorce, thai verily God is All- 
hearing, All-knowing [Q. II, 226-227]. 

The majority of the Companions of the Prophet who related 
from him have said that they believed that when the [period 
of] four months has expired, he who has set his wife 
must make a decision either to go back to her or to divorce 
her.'^ Other Companions are reported to have said that the 
intent tO' divorce [the wife] is indicated by the expiration of 

"Bukhari, Vol. Ill, p. 478; Muslim, Vol. X, pp. 108-lU; Abu DawOd, 
Vol. II, p. 293; Shawkani, Nayl al-Awtar, Vol. VI, p. 504. 
"Malik, Vol II. p. 556; BukhSri. Vol. Ill, p. 469. 
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the four months." However, d6 n&t ptssieu anything on 
this matter from the Apostle of God. 

743. He asked: Which of the two opinions have you 
accepted? 

744. [Shafi'i] replied: I hold that the divorce is utit l)iii#6g 
on him who has put his wife aside, and that if his wife claims 
her due [i. e., payment of the deferred bride-^rice] from him, 
I ^ould not hiQl€ him ltsS»h 6^ it ttntil the tmi mtmths had 
expired. When the four months had expired, I should tell 
him either to take her back or to divorce her. His taking her 
back is [indicated] by intercourse. 

745. He asked: Why do you prefer this opinion (rvex the 
opposite one? 

746. [Sha&'i] replied: ]Serac«ise £ caansii^ ft wme &mh(i£&tit 
with the meaning of the Book of God md with what is 
reasonable. 

747. He asked: Where is the evidence for it in the Book 
of God? 

748. [Shafi'i] replied: In God's saying: " For those who set 
their women aside is a wait of four months " [Q. II, 226], the 
limal meaning is that Mtg^^ lapon wl^p 00 fat staoe teasm 
has imposed [the obligation] to wait for four ikonths is bound 
Ui wait until the four months expire. 

f49. Ife satd* ft 'k pmihk thti &eid mcy have ^vm Mm 
four months in which to take her back, just as you may say 
'■(to someone]: " I have given you four more months in which 
to finish building this hoiiise.'* 

750. [Shafi'i] replied: No one to w&^ this statement had 
been made would imagine that it meant such a thing unless 
it had been stipulated during the -rourse of the conversation, 
for if he [the owner of the house] says: " I have given you four 
months," it means that he has given him four additional 
months and that he has no claim again. l him unless the four 
inonths have ^psed and the house still is not finished. He 

*« TiiiHMliI^ Vol. II, p. 222: and Ibn Rushd, Bii^^t idlklilujtah^ :;^biMD- 
%d« If^mV^ i ViA, U. p. 8S. The Hanafi school tuplxiitt thi#>lrii(t of 
Vlewi C*. Ta«stt». T«f«»-, Vol. IV, pp. 456-99. *• ^ 
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[1^ l^niitder] cannot be accused of failing to complete the 
house, or of being late in completing it so long as any part 
of the four months remains unexpired. If the four months 
have completely expired [and the builder has not completed 8579 
tiiehouse], he can be charged with being in default, and there 
may well be an indication before the expiration of the four 
months that the house cannot be completed by the time the 
four months mm tmr. 

However, there is no indication in the [act of] taking a wife 
back that one cannot do so before the expiration of the four 
months, because the performance of intercourse may take oH^ 
a twinkling of an eye. So if the, person, as I have explained, 
keeps himself apart from his wife until the four months expire^, 
and then continues to keep himself apart, th€fi he Is aliswffra- 
ble to God, for he should either take her back or divorce her. 
If there had not been any indication in the latter part of the 
communication that its meaning never differed from what you 
held, we should have preferred the first interpretation for 
reasons we have described, since that is the literal meaning. 
The Qur'an is to be taken at its literal meaning, unless there 
is an indication either in the Qur'an itself, the sunna, or the 
ijma', that the true meaning is a hidden one, and not the 
literal meaning. 

751. Me asked: Wfiat^s tfieiiS in the tenor of the communi. 
cation that supports what you have said? ssao 

752. [Shaft*!] replied: When God. Glorious and Mighty, 
said that those who put thar vdves aside will have four months. 
He added : 

If they take them back., God is All-Forgiving, All-CompasstOnate. 
But if they resolve on divorce, then verily God is AU-Kearing, 
All-Knowing [Q. 11, 226-2271. 

So [God] laid down two rulings conjointly and without sepa- 
rating them; they must both take effect after the expiration 
of the four months, for He gave the husband the choice of 
either taking her back or divorce; the choice is simultaneous, 
neither ime precedes the other. He said that the dioice must 
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be made at one time, just as in the case of something pawned 
[the lender would say to the owner]: " Redeem it or else I shall 
sell it." The two are inseparable, for in all cases [where there 
is a choice] between good actiont ^K Im eittver to dioose one 
or the other without separating [the two alternatives]. 

[As for the contention that] the two alternatives should have 
been^ t&m& sepa»ane^ [On the ground #at| the decision to 
take the wife back can be taken during the four months while 
the decision to divorce her [has to be made] at the end of the 
four months, [I should reply that] they are two judgments that 
have to be envisaged at the same time, and that one has plenty 
of time in which to take one of them but little time in< which 
to decide on the other. 

753. He asked: If he takes her back before the expiration 
of the four months, do you hold that it is [a valid act]? 

754. [Shafi'i] replied: Yes, it is, just as you would say that 
if you paid a debt before, it was due, you would be quit o£ it, 
and you would be doing a good act in paying it o£ youf own 
free will before you were required to. 

15S< [Shfl^ jiikidi B@ fcm hold ^lat Ifc wo«M ^x 
if every day he resolved to take her back but did not have 
intercourse with her until the four months had expired? 

756. He replied: The determination to isSist her back is not 
consequential until he actually does so, and his taking her 
back is [accomplished only by the performance of] intercourse, 
if he is capable of it. 

757. [Shafi'i] asked: If he performs intercourse without the 
intent to take her back^ is he tliereby freed from the obliga- 
tion to dfvorce her, since that is the significance of intereoiitse? 

758. He said: Yes. 

759. [Shafi'i] asked: Likewise, if he were determined not to 
take her back and swore daily that he would not take her 
back, but then had intercourse with her for a moment before 
the expiration of the four months, would he no longer be 
bound to divorce her, even though the intercourse did ttnesoi 
* that he intended to take her back? 

760. He replied: Yes. 
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761. [Shafi'ij asked: Is not his resolve not to take her back 
thereby invalidated? And if he has intercour«r Willi lief fer 
pleasure and not because he intends to take her back, does 
this not, in our opinion and yours, prevent him from escaping 
from his obligation to divorce her? 

762. He replied: It is as you said, for by having intercourse 
with her he gives up the right to divorce her, regardless of the 
reason for the performance of the intercourse. 8583 

763. [Shafil^ asKeir Ht^v* could he #^lve daily to take her 
back and then at the end of the fourth month be obliged to 
divorce her, even though he had not determined to do so and 
had not spoken of it? Bo you consider that such an opinion 
would be regarded as reasonable by anyone? 

764. He replied: What makes it lacking in reasonableness? 

765. [Shafi'I] asked: If a ma:ri sa'jii to lifs wife " By God 
I shall never approach you," do you think that it is as if he 
says: " You are divorced for four months? " 

766. He replied: Supposing I should say yes? 

767. [Shafi'i] asked: What if he had intercourse with her 
before (the end of] the four months? 

768. lie replied: No, it would HOt be the same as saying: 
"You are divorced for four months." 

769. [Shafi'I] said: Thus the pronouncement of the.oath of 
putting aside is not a [pronouncement of] divorce, but merely 
an oath (hat is transformed into divorce after a certain period 

of time. Is it permissible for any person who corhprehends 85114 
what he is talking about to say such a thing, unless it is based 
on & btnding narrative? 

770. He replied: Such an argument is against you. 

771. [Shafi'i] asked: How? 

f^. iJe replied: You hold that If ^ p<|tiod "of t<mt tttomtis 
expires, he [who has put his wife aside] has either to take he'' 
back or is compelled to divorce her. 

773. [Shafil] satd^ *fhe path of putting her aside does not 
constitute divorce, but is an oalh for which God specified a 
period during which He forbade the husband to harm her. 
Ue imposed on him lite @bligation either to laloe her b»it: <Qr 
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to divorce her, and the decision had to be made after the 
expiration of four months from the time he put her aside. 
But the period of the effectiveness of this injunction is tem- 
porary, for it compels the person concerned whichever of the 
two alternatives he wishes— to take her back or to divorce her. 
II he refuses to do either, he who has the power to do so is tstg 
to take from what he can; i.e., he shall be divorced from her 
since it is not lawful for him to coliabit with her. 

774. Shafi'i said: ^- They [the scholars] are disagreed on 
[the distribution] ef Itvheviliftei. liyct b. Thililt his 
followers held that each heir should be given his designated 
share: if any surplus remains and the deceased has no agnate 
(•asaba) relative or patron,'* it goes to the Muslim com- 
munity. Others have held that the residue should be given to 
the uterine relatives (dhawi al-arham) . If a man is survived 

by [only] one sister, she inherits half of his estaie- and the ssse 
other half is to be given to her. 

775. Someone has asked; Why would you not give the 
residue of the estate [to the survivors]? 

776. [ShafiT] replied: Because of certain indications in the 
Book of God. 

777. He asked: Where is the indication in the Book of God 



Its. [Shafi'i] replied: .God saids 

If a man passes away and has no children, but he has a sister, 
she shall receive a half of what he leaves, and he is her heir if 
she has no children [Q. IV. 175]. 

And He said: 

If there be both brothers and sisters, the male shall receive the 
portion of two females [ibid.]. 

Thus [God] prescribed that if the sister is the only survivor, 

»» Butaq e<F.. p. 80. 

••An 'a^aba (p]. 'asabal) is a male relative of the father. 
•♦Succession by contract (Wala') is an arrangement between one person 
and another that the one can inherit the other in case of death o£ one 
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she is to receive hjilf [of the estate of the deceased person]; 
if the brother is the only survivor, he is to receive the entire 
estate. And He prescribed that if both brothers and sisters 
survive the deceased, the sister's portion shall be half the 
brother's. His [God's] decree concerning the sister's portion, 
whether she is the sole survivor or survivor with a brother, 
is the same, [namely] that she is not on an equal footing with 
the brother, but receives only half of what he is entitled to 
receive of the inheritance. Thus if you hold that [in the event] 
a man dies leaving a sister as [the sole] survivor and she 
receives half the estate by inheritance and the other half as a 8587 
lesidue, have you not given her the entire estate as a sole 
survivor, while God prescribed for her only half of it whether 
she was alone or with others? 

779. He replied; I Hi^M not giv% the oChei- half as an 
inheritance but as a residue [in the absence of other survivors]. 

780. [Shafi'i] said: What is the. meaning of giving her [a 
residue]? Is this a matter on whlt^ y&t. can exercise istihsin 
(discretion) and give it to whomever you wish so that you 
may give it to the [deceased's] neighbors or to one of his dis- 
tant relatives? Is that for you to decide? 

781. He replied: No, that is not for the discretion of the 
judge, but I would give it to her [as a residue] on the grounds B80 
of her uterine relationship. 

782. [Shafi'i asked]: Would it be as an inheritance? 

783. He replied: Supposing I should say yes? 

'784. [Shafi'i] said: You would then have let her inherit 8S88 
what God did not." 

785. He said: I hold such an opinion on the strength of.. 
God's saying: 

Those who are uteiJne relatives are nearer to each other in the 
view of the Book of God [Q. VIU, 76]. 

786. [Shaii'i] said: [The Quranic communication]: " Those 
who are uterine relatives are nearer to one another " was 
revealed at a time when men were [first] entitled to inherit 

"See Shafi'i, KitSb al-Vmm, Vol. IV, pp. 6-7. 



346 ISLAMIC JURISPRUDENCE 



fr^ another on tlw lasts ol succession hf wmttatt^ then 
on the basis of the Islamic faith and the hijra [emigration] 
so that one emigrant was entitled to inherit from another 
while his heirs who did not emigrate {to I^aitna], notwith- 
standing their closer blood relationship, could not inherit. 
So the communication: " Those who are related, etc." was 
revealed [to regulate inheritance] in accordance with what 
[God] prescribed for them.** 

787. He asked.. What is the evidence for that? 

788. [Shafi'i] Replied: [The communication]: "Those who 
are uterine relatives are nearer to btte anothtf *' is flie rule 
[of inheritance] in accordance •with what [God] prescribed. 
Do you not agree that some of " those who are uterine rela- 
tivist" inherit while others do not? The husband [who is not 
related in blood] receives a larger store ttem most of those 
who are uterine relatives. So if you permit people to inherit 
according to uterine relationship, the daughter would be on 
an equal footing with the brother, and all the uterine heirs 
would be entitled to inherit and would have a greater claim 
than the husband, who enjoys no uterine relationship. If the 
meaning of the irotynunication were asfcitt have ileseribed it, 
you would have objected to our position with respect to it, 
namely, that neither his sister, who is more closely related to 
h'im, nor his mawlas get all of the estate; half is given to his 
sister and half to his mawlas, even though they are not uterine 
relatives and the Book of God does not prescribe any share 

789. Shafi'I said: They [the scholars] have also disagreed 
on the grandfather's [share of inheritance]. Zayd b. Thabit, 
supported by 'Umar [b. al-Khattab], 'Uthman [b. 'Allan], 'Ali 
[b. Abi T^\i^ md Ibn Ma^'id, h«li th^t th« [d#eMi^%] 
brothers can inherit along with his grandfather. Abu Bakr 
and Ibn 'Abbas, supported by 'A'isha, Ibn al-Zubayr and 'Abd- 

"Scc Taban. Tafsir, Vol. IV, pp. 90-91; Suyutl. Libiib al Nuqiil (Cairo, 
137S/I954). p 114. 
"Baiaq ed.. p. 61: and Kilib al-Umm. Vol. IV. pp. 10-11. 
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Allah b. 'Utba, hold that the grandfather is on an equal 
footing with the father, and they dominate the brothers.** 

790. He asked: On what ground have you fixed the inheri- 
tance of the brothers on the same level with that of the grand- 

" father? B it on the strength of the Book of God or the sunna? 

791. [Shafi'I] replied: I do not know of any eitplictt text 
in the Book of God or the sunna. 

792. He said: The narratives are equally divided on the 
subject and «videt«ee of analog^r sttp|si}rb %m who held 
that [the grandfather] is on an equal footing with the father 
and that the brothers are debarred.** 

793. [ShafriJ ai*ea: What is die evtience? 0» 

794. He replied: I consider it to lie in the binding title of 
" fatherhood," in your [the scholars'] agreement that because 
of it you debar the mothefi near reladiaes, ^attti # your agree- 
ment that his [minimum share] is one-sixth; all of this Is the 
ruling that applies to the fathesr. 

795. [Shafi'i] said: We do ncft b^eve that he should inherit 
only on the ground of his fatherhood. 

796. He asked: Why? 

797. [Shafi'i] replied: Because I might find that although 
the title of fatherhood applies (itii his case] he could not inherit. 

798. He asked: In what instance? 

799. [Shafi'i] replied: If there were another father sur- 
viving—and the title of iitt»£f1l&od "aijaffe to htih [dii^l^nd- 
father] and so on back to Adam— the grandfather could not 
inherit. Moreover, if he were a slave, a disbeliever, or a mtir- 
derer. he cottM not inherit. Thus, if it were only on the 
ground of fatherhood, he would inherit in all these instances. 
Our opinion that the grandfather debars the mother's near 
relative is based on a narrative, not on ihe title of fatthe^htxid. 
For ^Id that the son's female descendants In ^e male 
line, no matter how small the share to which they are entitled, 
debar the mother's near relatives. As to [your argument that] 
the grandfothes's share cannot be less than on^^ixth, we hold 

"Cf. Malik, Vol. 11, pp. 510-12. 

** It is the IjCanafl's.opinion which the interlocutor tuppoits^ 
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ihm. this is applicable to the grandmother also.** In doing so 
we have followed a [logical] sequence, and we do not believe 
that if the rule applicable to the grandfather resembles that 
applicable to the father in certain respects, it does so in all 
mjpects. For it the lattier m&e(t' tm^ ^isMlm to those oC the 
grandfather, the son's female descendants would enjoy rights 
and they would debar the mother's near relatives. The rule 
applicable ^e jpandmother is similar to ihai fwei^nq| 
the grandfather in that we should not make her share les ssas 
than one-sixth. 

800. He asked: What is yoar at:guinent tot rejecting our 
opinion that the grandfather debars the [deceased's] brothers 
from inheritance? 

801. [Shafi'i] replied: Because it is far removed from ana- 
logical deduction. < 

802. He said: We thought that it was indeed [a valid] ana-^ 
logical deduction. 

803. [Shafi'i] replied: Do you think that the grandfather 
and the brother each claims to be related to the de(%ased or 
is it to someone else? 

804. He asked: What dio fm tsmrit 

805. [Shafi'T] replied: Is the grandfather's [relationship] 
not based' on his claim: " 1 am the father of the father of the 
deceased person " while the brother says: " I atn the son of the 
deceased's father." 

806. He said: That is right. 

807. [Shafil] asked: Boes not eadi claim his relationship 
to the father in accordance with fats own position in that 
relationship? 

168. He replied: Yes. ^ am 

809. [Shafi'i] asked: Supposing that the deceased person 
were the father, and his successors were his son and his father; 
what would each inherit from him? 

810. He replied: The son's share would be five-Mxths [of 
the estate] and the father's one-sixth. 

811. [Shafi'i] replied: If, as you said, the son of the deceased 

•» Shafi'i, Kitab at-Umm. Vol. IV, p. 11. 



shXfi'i's Risfila 349 



is efftitleid to inherit a greater portion at the estate than is 
the father of the deceased and since the claim of the deceased's 
brother is based on his relationship through the deceased's 
father, [just as] the deceased's grandfather's claim is based on 
his relationship through the [deceasid^i!^ &ther, then why do 
you hold that the brother is debarred by the grandfather? If 
one of the two is to be debarred by the other, it is the grand- 
lathgr Wlto should be debarred by the brother, since the latter 
is entitled to a greater portion of the estate than is he [the 
grandfather] to whom the two [the father and the brother] 

the brother five-sixths [of the estate] and the grandfather 
one-sixth. 

812. He asked: What prevents you from holding sudi an 

opinion? 

813. [Shafi'i] replied: All those [scholars] who disagree [pn S59S 
matters coftoerning inherftance| are in agreement that Ihe 
grandfather [as a joint successor] with the brother is entitled 

to an equal or greater share than tlie brother. On this matter 
I am in full agreement with them without having recourse to 
analc^, since analogy is the common basis of all their rulings. 

I have taken the position that the brothers' right to inherit 
on a par with the grandfather is the more appropriate ruling bbi 
in view of the evidence provided Ity a(taio<|yT which I have 
explained, as well as the opinion of the majority of jurists, 
ancient and modern. In addition, the brother's inheritance 
is firmly fixed by^ th# {text of the] Book, while that df itfiie 
grandfather is not. Furthermore, the sunna establishes the 
brother's inheritance more [clearly] than the grandfather's. 

814. He asked: I have heard yotir views dft CiiilfeiiSus and 
analogy, in addition to your opinions concerning '00. decrees 
of the Book of God and the sunna of the Apostlfe. What is 
yotir position concerning the opinions of the Apostle's Com- 
panions, if they disagree? 

815. [Shafi'g replied: We accept those which agree with the 8596 
Book, saattna^ f^sensus, or which is soundest aocoi^ir^ u> 

[the rtiles of] analogy. 
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816. He asked: What of the opinions of a single Com- 
panion, on which neither the agreement nor the disagreement 
of others is known; Would you seek evidence for accepting 
it in the Book, or a sunna, or a ruling that people in general 
have accepted so that sUch evidence constitutes what you call 
a narrative? 

817. [Shafil] replied: We have not found anything con- 
cerning this matter in the Book or in any established sunna, 
but we have found that scholars accept the opinion of one of 
their number at one occasion and reject it on another. They 
also differ concerning some of the opinions which they accept 
from such a person. 

8M. He askedi Which one wcaiM yoa zwepi& 

819. [Shafi'i] replied: I would accept the opinion [of a 
Companion] if I did not find anything about it in the Book, 
or established sunna or consensus, or anything of dittilar 
meaning that would decisively support it, or any analogical 
deduction. But one seldom hnds an opinion of one Com- 
panion thai is not contradicted by anol3her>* 

820. He asked: You have [rightly] made decisions on the 
basis of the Book and the sunna; on what ground have you 
made decisions on the basis of consensus and analogy, placing 
them on an equal footing with a [text in the] Book and a 
sunna? 

821. [Shafi'i] replied; Although I have made decisions [on 
die %a3^ el' een^stis amalogyf Just as I have made de- 
cisions on the basis of the Book and the sunna, [in the case of 
consensus and analogy] the principle on which I made my 
decision varies. 

822. He asked: Can there be diffierent bases for the same 
decision? 

823. [Shafi'i] replied: Yes; we make tJedsions on the basis 
of the [text of the] Book and the generally accepted sunna, 
concerning which there is no disagreement, and we maintain 
that therefore such decisions are right according m l^th the 
explicit and the implicit [meaning of these sources]. We also 

** CL J. Scbacht, pngi'jof 0/ Muhammadnn Jurisprudeme, jn. 19. 



sHXFt'i's RisHa S5I 



make decisio£^j6i|,#e Itasis of a single-individual tradition on 
which there is no general agreement, and we hold that we 
have inade the decision correctly according to its explicit 
meaning, since it is possible ih^t he who related the tradition 
may have made an error in it. 

We also make decisions on the basis of consensus and analogy, 
al^dtrg^ the latter is the weaker of riie two ittstefiiniaiiifew 
Analogy is used only in case of necessity, since it is not lawful 
if a tradition exists, just as performing the ritual ablution with 
sand »* renders one pure when cme Is travelling and there is 
no water; but it does not render one pure if water is available. 
It produces a state of purity only if water is not at hand. 
Stifiilairly, a source other than the sunna Can be used as the 
basis for a decision if there is no sunna. However, I have 
already discussed analogy and other sources [of the law]," 

824. He asked: Will you give an example? 

825. [Shah'i] replied: I shotttd ttt^t a decision against a 
person either on the basis of my knowledge that the accusa- 
tioi) made against him was right, or on his [own] admission. 
If 1 iieither had the knowledge or if he Ai4 not confess, I 
should decide against him on the basis of [the testimony of] 
two witnesses [of just character]. Since witnesses may make 
mistakes or be confused, my knowledge and the [defendant's] 
admission wiStild be stronger fevl^nce] against him than the 
[testimony of] two witnesses. I should [also] decide against 
him on the strength of [the testimony of] one witness and the 
[plaintifTs] oath; bat fsotSh e*Mence] is Weaker than the p«ti- 
mony of] two witnesses. I should also decide against him if 
he refused to take an oath whereas the plaintiff did take an 

but [such evidence] is weiljer tow ihe [testimony of} 

**Shayk1i Sfaakir maintains that the wonl " weak" qualifies both «9n> 
semus and analogy— which is unlikely— and argues that uncfg AfH 
that the consensus of the people is authoritative, his reference lAiiit be 
to the consensus of the scholars. Cf. Shakir's ed., p. 599, note 10. 

Tayammum is ablution by sand during travel instead of by water. 
Sand as a substitute for water is lawful for fulfilling the duty of ablution 
if water is scarce or unavailable during travel. 

** See Chaps. 3UI and XIII, above. 
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one witness and the oath, since the accused's refusal might 
have been the restiU of his fear for his reputation or his l&t^g 
that the matter was too insignificant for an oath, whereas he 
who did swear an oath on his own behalf might be a covetous 
ctr del^ui&ed person. 



iThe and. 
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Al)&il b. Sa'id b. al-'As 

ISii^paiiion; Madlna; d. 14 or tl^^SS or 636 
'Abd-Allah b. "Abbas 

Companion; authority of Makkans; d. 68/687 

•Abd-AIIah b. Abi Bakr b. Muhammad b. 'Amr b. Ha2m 
Traditionist; Madina; d. 130 or 135/747 or 752 

•Abd-AllSh b, Abi Labid 

Traditionist: Madina; d. cina liZ/lSO 

•Abd-AUah b. Abi Najife 

Successor; Makta; iii/&Q 

•Abd-Allih b. Babah 

Successor; Makka; n. d. 

•Abd-Aliah b. Dinir 

Traditionist: Madina; d. 127/774 

•Abd-AUah b. "Isma 

Obscure (transmitted one tradition) : Ijtijiz; n. d. 

<Abd-All3h b. Kathir 

Traditionist; Makka; d. 120 or 122/737 or 7S9 

«Abd.A113h b. Mai-ad 

Companion; Madina; d. 32/652 

■Abd-A!iah b. Muhammad b. ^yfi 
Successor; Makka; Q. d. 

•Abd-AUah b. RawSha 

Companion; Madina; d. circa 8/629 

'Abd-AUah b. Sulayman b. Yzsir 

Son of successor Abii AyyQb Siilaymin; related traditions frdnt 
his father; n. d. 

- 'Abd AUSh b. ■UbEyd-Allah b. Abi Mulayka 
Successor; Makka; d. 117/736 

•Abd-Ayah b. 'Umar 

CDmpanion; son of the Caliph *Ual»^i <!» ft «# ^0^ttt &i 

•Abd-AUah b. 'Usayla al-Sun5bihi 
Companion; Madina; n. d. 

•Abd-AIlih b. Waqid 

Successor; Madina; d. 119/757 

'Abd al-'Aziz b. Muhammad al-Oarawardf 

Traditionist; Madfna; d. 187 or 169/8Q2 or 804 
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•Abd al-Malik b. 'Abd al-'AzIz b. Juiayj. 
Tnditionist; MaUta; d. 150/767 

•Abd al-Malik b. 'Umayr, 

Judge of Kufa; d. IS6/75S. 

'Abd al-Rahmin b. 'Abd-AJISh- b. Abi 'Ammar 
Traditionist; Makka; d. circa 19S/81S 

■Abd al-RahmSa 'AM^Ut % Miteod {mt of tbi^ tkaopx^iQii 
IbnMai^ad}. 
Succe3S6ft 4r5q: n. d. 

•Abd al-RahmSn b. 'Abd al Qiri 

Successor; Madina; d. 80 or 88/699 or 707 

<Abd al-RahmSn b. Abi Sa'id al-Khudri 

Son of the Companion AbQ Sa'id; n. d. 
•Abd al-Rahman b. 'Awl 

Companion; Madina; d. SI or 32/fi51 or 652 

'Abd al-Rahin3n b. Ghanam 
;* Ck>nit>amon: Syria; d, 78/698 

'Abd al-RahroSn b. Hunnuz al-A'raj 

Successor; Madina and Alexandria; d. 117/735 

•Abd al-Rahman b. Ka'b b. Malik al-Ansati 

Traditionist; Madina; died during the caliphate of Sulayman 
b. •AM-«f alik 

•Abd al-RahmSn b. al-Q9sim b. MnhamiUad b. Abi Bakr. 
Successor; Madina; d. 126/745 

•Abd al-Rahman b. Yazid b. Jiriya 
Successor; Madina; d. 93/711 

•AM' al-I&alimSn b. al-Zabir 
Companion; Madina; n. d. 

•Abd al-Wahh5b b. 'Abd al-Majid al-Thaqa£i 
Traditionist; Madina; d. ig4/80!9 

•Abd al-WahhSb b. Bukht . 
Smttisia* Ktyte mi 4^ 113/fSt 

•Abd al-Wahid al-Ns^ 

Obscure; transmitted one tradition; n. d. 

AbG 'Ayyash Zayd b. 'Ayyash al-Zuraqi 

Companion; Madina; died during the caUpbate of Mu'iwiya 

Abu Ayyflb KJialid b. Zayd b. Kulayb 
Companion; Madina: d'. 52/672 

Abfi Ayyub Sulaymin b. YasSr, > 
Successor; Madliu; d. 10?/?^ 

Abo Bakr 'Abd-AlUh b. Abi Quhafa 
Companion; fim calipb; d. 12/634 
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Ab& Bakr b. Salim.b. 'Abd AUSh b. <Umar 
Siiccessor; son of Ibn 'Uoiar: d 106/724 

AbQ al-Daxda* "Uwaymir b. 'Amir (or Malik) al-Kbamji 

Companion; Madina; d. S2 or 37/652 or 657 
Aba Hanifa b. al Fadl al Shi'ln 

Successor (obscure) 

Ab& al-Hirith al-Layth b. Sa'd 

Traditionist; Egypt; d. 165/781 

Abu Humayd b. *Abd al-Rahmin b. Humayd b. 'Abd al-RahmSn 
b. 'Awf 

Traditionist; Kufa; d. 192 or 196/807 or 811 

AbQ Atttaym 'Abd al-Rahman b. Sakbr 

Companion; Madina; d. 57/676 

Abu Idris 'Aidh-Allah b. -Abd-Aliah al-Khawlini 
Successor; Madina and Syria; d. 80/699 

Abfi al-Juham b. Uudhayfa b. Ghanim 

Companion; Maika and Syria; d. drca 60/680 

AbQ Khalid Hakim b. Hizam 

Companion; Makka and Madina; d. 54/674 

AbQ al-Minhal "Abd al-Rahman b. Mufrnj 
Successor; Makka; d. 106/720 

Abft al>lM^tthallab (either 'Amr or >Abd al-Rahmin) b. Mu^wiya 
(uncle of Abu Qilaba) . 
Successor; Basra; n. d. 

AbQ Muhammad 'Ata' b. Yazid 
Successor; Madina; d. 107/725 

jWMl Wsa ai-Ash*arf 

Companion; Madina and 'Iraq; d. 52/67^ 

Abft al-Nadr Salim b. Abi Umayya 
SUGcetscur; Madiiut; d. 1^/746 

Abfi Qatlda Harith (or Nu'man) 
Companion; Madina; d. 54/665 

Abu Qays (freed slave of 'Amr b. al^^As) 
Successor; Egypt; d. 54/673 

Abu Qilaba •Abd-AllMh b. Zayd 

Successor; Basra; d. 104 or 106/722 or 724 

Abu Rafi" Ibrahim or Aslara (freed slave of the Prophet) 
jCmtpaoiQint ItfaAxit d. circa 35/656 

Aba Sst^ al-DftKha^ Ik 

Companion: Madtna; n. d. 

Abu Sa'id Sa'd b. Malik al-Khudri 
Companion; Madina; d. 74/694 
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AbQ Said Yahya b. Sa'id b. Qays 

Tradiiioiiist: Madina; d. 143/760 

AbO Salama 'Abd-AIlih (or Isma'il) b. 'Abd al-RahmSn b. *Awf 
Successor; Madina; d. 95 ot 94/711 or 71? 

Abu al-Sanlbil b. Ba'kak 



Aba Shu'ba (probably the itted stave ^Sumfi Mu^azriB) 
Successor; Madina; n. d. 

Abu Shurayh al-Ka'bl 

Companion; Madina; d, 68/687 

Aba SuijAii b. Sakhr (father of the Caliph Mu*awiya} 

Companion; Makka; d. 32 or 34/655 or 655 

Aba Suhayl b. Malik (uncle of Milik b. Anas) 
Traditionist; Madina; n. d. 

Abo Tha'laba al-Khushaiii 

CkHnpanion; Madtna and SytUn ^t. II/^S9^ 

Abii -Ubayd Sa"d b. 'Ubayd al-Zuhrl 
Traditionist; Madina; d. 98/716 

Abu •Ubayda 'Amir b. 'Abd-Allih b. al-JarrSh 
Companion: Makka and Syria; d. 18/639 

Aba -Uthman Rabt-a b. Abi 'Abd al-Ratunin 

Traditionist; Madina; d. 130 or 136/747 Ot 755 

Abu Zakariya Yahya b. Hass2n 
TradttkHtiitj'l&ipi 'iS, SP^IPS 

AbQ al-Zubayr Mulj^lMttid % Miulim b. Tadnu 
Successor; Makka; d. 128/745 

'A'isha (daughter of Abu Bakr) 
Wife of the Prophet; d. 67/676 

■All b. Abi Talib 

Companion: fourth caliph; d. 40/661 

Anas b. Malik 

Companion; Basra; d. 90/708 

'Amir b. Shurahil al-Sha'bi 

Traditionist; KQfa; d. 104/722 

•Amr b. Abi -Amr (freed slave of MutfMib b, *Abd-All3h b. ffantab) 

Traditionist; Madina; n. d. 

•Amr b. Shu'ayb b. Muhammad b. 'Amr h, ■l-'As 
Traditionist; Madina; d. 118/736 

'Amr b. Sulayman al-Zuraql 
Successor; Madina; n. d. 

*.^mr b. 'UthmSn b. 'ASin 
Successor; Madina; B,d. 
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■Amr b. Yahya 

Traditionist; Madina; n, d. 

•Amra bint 'Abd al-Rahman 

Successor; Makka; d. 98 or 101/716 or 719 

Asid b. Abi Asid 

Son of the Companion Asid; transmitted from bis father; n. d« 

'Asim b. 'Umar b. Qatada 

Grandson of Compailion AbS Qatidsi; d. H7/7S5 

al-Aswad b. Sufyan 

Companion (?) : Makica; n. d. 

al-Aswad b. Yazld 

Successor; Madina; d. 75/694 

♦Ata* b. Abi Rabah 

Traditionist; Makka; d. 114/732 

'Ata* b. Yasar 

Successor; Madina; d. 97 or 103/715 or 721 

Ayyub b. Kaysan al-Sikhtiyani 

SMpHe^ Bi4»si; d. \il or 135/748 or 752 

BajSIa b. 'Abd (or 'Abada) 

Successor; Basra; died in the Caliph 'Umar's time 

Bilal b. Rabah 

The Prophet's mu'adbdhin; Makka and Madina; d. ?0 or 21/640 

men 

Busr b. Said 

Traditionist; Madina; d. 110/718 

Dihya b. Khalifa al Kalbi 

Companion; Hijaz and Syria; died during Mu'iwiya's caliphate 

Fatima bint Qays 

Companion; Madina; n. d. 

al-Furaya bint Malik b. Sinan 

Companion; sister of the Corapamon Ab0 Sa<Id al-KhiKlif; ikd^ 

Hakim b. Hi^im 

Hamal b. Malik b. ^itS^iill 

Companion; Madtna ihd Ba^ta; n. <dt. 

al-Hasan b. Abi al-Hasan 

■ Traditionist; Basra; d. 110/728 

al-Hasan fo. AIi 1111% 

' The Caliph 'All's first son; d. 48/669 

al-Hasan b. Muslim b. Yannatj^ 

' Successor: Makka; transraitted from T&wils; o. d. 

HUid b. Usama 

SiKcessor: Mai^ia: n. d. 
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Hittfln b. 'Abd-Allah al-RaqSshI 
Successor; Basra; n.d. 

al-Husayn b. 'All b. Abi Talib 

Caliph 'All's second son; d. 61/680 

Ibn 'Abbas (see 'Abd-Allah b. 'Abbas) 

Ibn Shihab al-Zufail (see Muhammad b. Muslim b. 'Uteyd-ABih b. 

Shihab etc) 

lbr5bim b. Abi Yahya 

Traditionist; Madina; d. 184/801 
ibrShlm b. Maysara 

Successor; Ta'if and MaUta; d. IS2/750 
Ibr^im al-Nakha'i 

Traditionist; Kuta; d. 95 or 96/71* ot T14 

b. 'Abd-Allih b. Abi Tall^ 

Isma'il b. Abi Hakim 

Traditionist; Madina; d. 130/747 

J2bir b. 'Abd-Allah al-Ansari 

Companion; Madina; d. 78/697 

Ja'far b. Abi Talib 

Grandson* of the Calipb 'Ali; d, M8/76^ 
Jarlr b. 'Abd-Allah 

Companion; Kflla; d.. SI or 54/671 or €75 

Jubayr b. Mn|'is^ 

Companion; MadTitai d. 354 or 59/673 or 678 

Khalid b. al-Walid 

Companion; Madina and Syria; d. 21/641 

al-Khansa' bifit Khidham 

Daughter of the Companion Khidham b. KhStlid; Madina; n, d. 
Kharija b. Zayd b. Thabit 

Son of the Companion SSayd; Madina; d. 1O0I/718 

Kbawwat b. Jubayr 

Companion; Madiiia: d, 40 ot 42/660 or 662 

Mahmiid b. Labid 

'Companion; Madtna; d. 96/^96 

Ma'iz b. Malik al-Aslami 

Companion; Madina; n.d. 

Makhtad b. Khufaf 

Son of companion Khufaf;. a. d. 
Makhul b. Zayd 

Successor: Damascus (Syria) ; d. 112 or 118/7St or 337 
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MMM B. Anas 

Founder of a scbodl 6f hw; Mdlbnii; d. 179/?95 

Ma'mar b. Rasbid 

Suid^sioir; fs^fi*; d. 154/771 

Mwadh b. Jabal 

Companion; al-Yaman; d. 18/699 

Mu'awiya b. Abi Sufyan 

Companion; first Umayyad caliph; d. 61/681 

Muhammad b. 'Abd al-Rahinan b. al-Mughira b. Abi Ohi'b 
Traditionist; Madinavd. 158 or 159/774 or 775' 

Muhammad b. al-'Ajlan 

Traditionist; Madina; d. 148/765 

Muhammad b. 'Amr t>. 'Alqawft 

Mohammad b. IbrShim al-Tayml 

'Successor; Madina; d. 119 or 121/757 or 738 

Muhammad b. Ismail b. Abi Fudayk 

Traditionist; Madina; died ciroi 200/816 
Mtt^etiii^ b. Jubayr b. Mxit'lm • 

Ssii 'Qtmsimion Jubayr"; MMimi diM durft^ the caliphate 
'of 'tytnar 1>. *i«Lbd al-'Auz 

Muhammad b. al-Munkadir 

Traditionist; Madina; d. 130 or 131/747 or 748 

Muhammad b. Muslim b. 'Ubayd-Allah b. 'Abd-Aliah b. al-2uhri 
Traditionist; Madina; d. 124 or 125/741 or 742 

Muirammad b. Sirin 

Traditionist; Madina and Basra; d, 110/728 

Muhammad b. Talha b. Rukana 

Successor; transmitted frdm his father Rukana; died'drca 105/724 

Muhammad b. Yahya b. Hibban 

Traditionist; Madina; d. 121/738 

Mujammi* b. Yazid b. Jariya 
Companion; Madina; n.d. 

MOsa b. Abi Tamim * 
Traditionist; Madina; n.d. 

Muslim b. Khalid al-Zanji . , 

Traditiotiisc; MuEt! of MalOca; d. 179 or 180/795 or 796 

al-Muttalib b. al-Harith b. Hantab 

Companion (?) ; Makka; n. d. *" 

Nafi* (freed slave of Ibn 'Umar) ^ 

One of Malik's chief authorities; uansmitted from Ibn 'Umar; 
d. 117 orJ20/7S5 or737 
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Nafi' b. Jubayr 

Son of the Companion Jubayr; Madina: d. 99/717 

NSfi* h. 'Ujayr b. 'Abd-Yazld 
Siiccessor; Madina; n. d. 

Kaw! b. radSla al-BikSli 

Successor; Madina; d. 90 or 100/708 or 718 

al-Qays b. Muhammad b. Abi Bakr 

Successor; grandson of the first caliph; d. 106/724 

Rabi-a b. Abi <Abd al-Rahman (called Rabi'a al-Ra'y) 

Traditionist: Makka; d. circa 136/753 
Rafi* b, Khadij 
Companion; Madina; d. 74/693 

al-Sa'b b. Jaththama 

Companion; Madina; d. 198/813 
Sa'd b. Abi Waqqas 

Companion; Madina; d. 55 or 58/674 or 677 

Sa'd b. Ibrahim b. 'Abd al-Rahman b. -Awf 
JMlge et Madina: d. 127/744 

Sa'd b. Isb<1q b. Ka'b b. 'Ujra 

Traditionist; Madina; d. circa 146/757 

Ssiiwan b, Mawhab 

Successor; Makka; n. d. 

Safw3t) b. Sulayth 

Traditionist; Madina; d. 132/749 
Sahl b. Abi Hathma 

Companion; Madina; n. d. 

Sahl b. Sa'd b. Malik b. Khalid al-Sa'idi 

Companion; Madina; d. 8S or 91/706 or 709 

Sabl b. Sa'd aI-S3*idi 

Last of the Companions; d. 88 or 91/707 or 71C 

Safd b. AM Sa'id b. Kaysan al-Mnqburi 
Traditionist; Madina; d. 123/740 

Sa'id b. Jubayr 

Traditionist; Kufa; d. 95/713 

Sa'id b. 9l-Mu$a^^ib 

Ckinipa«lsii; aii1f)Wl1ty of Madina; d. 93 or M^lt or 712 

Sa<id b. Saiint al-Qaddah 
Successor; Makka; n. d. 

Sufyan b. 'Uyayna 

Traditionist; Madina: d. 198/813 

Sufyin al-Thawri 

I'raditiunisi; Kafa: d. IQl/772 
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Suhayl b. Abi SilUj. b. ObakwSo slrSaxtm&n 
Tradltionut; Madiiia; n.d. 

Sulayman b. Abi Muslim al-Ahwal (lUide o| Ibn Abl Najth) 

Successor; Makka; n.d. 

Sulayman b. Arqam 

Traditionist; £>anra; n. d. 
Sulaym3n b. Yasar 

(See Abu Ayyub SulaymSii b. YasSr) 
Suwayd b. Muqarrin 

Traditionist; MasHt^s n. d. 

Tall>a b. 'Abd-Allah b. 'Awf 

Successor; Madina; d. 97/715 

Taiha b. 'Ubayd- Allah 

Companion; Madina; d. 36/656 

Tamim b. Aws al-Dari 

Companion; Madiqa: d. 40/fiGO 
T3wQs b. KaysSn 

Successor; Makka; d. 105 or t06/72S or 724 
'Ubada b. al-Samit , 

Companion; Mi^S^j 4 

*Ubaj^Aliai| l». m^Mm h. mha. b. Mas^ 

Traditionist: Madina; € 94 or 95/712 <st f IS 
■Ubayd-Allah b. Abi Rafi- 

Son of companion Abu Rafi"; n. d. 

•Ubayd-Allah b. Abi Yazid 

Traditionist; Makka; d. 126/745 

•Ubayd b. Ka'b 

Companion; Madina; d. 22/642 

'Umar b. al-Hakam al-Sulanu 

Companion; not very well known; n. d. 

•Umar b. al-Khattab 

Second caliph; Companion; d. 23/643 

'UmrSn b. Husayn 

Companion: Basra; d. 52/672 

Unays b. al-DahhSk aj'^^aicta 
Companion; Madina; n.d. 

•Urwa b. al-Zubayr 

Successor; Madiija; d. 92/710 

UsSma b. Zayd 

fymsi»iii<mt WaAtta^ d. $1/673 

•UthmSn b. 'Abd-Alliih b. SurSqa 

Son of the Companion 'Abd-AUah b. Suriqa; transmitted from 
his {ather; n. d. 
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•Ifthman b. 'Affan 

Third Caliph; Companion: Madlna; d. S5/656 

'Uwaymir al-'Ajlanl 

. Companion; Madina; n.d. 
Wahb b. Munabbih 

Traditionist; §m5Si 4 iM et 114/729 or 730 
Wasi* b/Habban b. Munqidh 

Traduionist; Madina; n.d. 

Withila b. al Asqa' 

Companion; Madina; d. 8S or 85/702 or 704 

Yahya b. Hassan 

' Traditionist; Basra; d. 208/823, in Egypt 

Yahya b. Sa'id al QauSn 

' Traditionist; Basra; d. 198/813 

Yazid b. •Abd-Allali b. Usama b. al Had! 
Traditionist: Madina;- iS9/756 

Yazid b. Ruman 

Traditionist; Madina; d. 130/747 

Yazid b. Shayban 

Companion; Makka; n. d. 

Ya2id b. Talha b. RukSna 

Companion (?) ; Madina; n. d. 

Yazid b. al-ZinnSd 

Successor; Madina; n. d. 

Yfinus b. 'Ubayd 

Successor; Basra; d. IS9/756 

Yfisuf b. Mahak 

Traditionist; Makka; d. 110/728 

Zayd b. Aslam 

Traditionist; Madina; d. 136/753 

Zayd b. 'Ilaqa 

Successor; Kufa; d. 125/742 

Zayd b. Khalid 

Ccmpanlon; Matfina; d. 72 ctiT ff/692 or 698 

Zayd b. Mirba* (or li^)^ ik^i^j^, 

Companion (fufl name is'unknovn) ; n. d. 

Zayd b. Thabit 

Companion: Madina; d. 45/665 

Zaynab bint K»*h 

Companion (or successor) ; wife of AbQ Sa'id al^hiidif 

al-Zubayr b. al-'Awwam 

Gotnpanion: Madtna; d. 36/656 
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'Abd: slave 

•Adl: justice: probity or the just character (o£ a witneM) 

Ahl al Kitab: People of the Book Qteopte whoj^^ possets a icriptuiie) 

'Alim (pi. 'ulama'} : scholar 

■Amal: pracu'ce; priGilinft 
•Aqd (pi. «uqud) : contraa 

Al-'Aqila: the group of persons sharing liability with the person who 
committed homicide (or an injury), responsible for the pay- 
ment of compensatioo (diya) in cash or in kind 

*Aq1: inteU«t<t£ Atssoa 

Al-Arkan al-khamsa: the five pillars of Islam (profession of the faiUi. 
prayer, payment of alms, fasting, and pilgrimage) 

■Asaba (pi. 'asab&t) : dan; agnate 

•Awra: private 

B&til: void 

Say*; saile tnii^ctioii 

Al-Bay3n: declaration; clear speech 

Bayt al-Mal: public treasury 

.Al'Bayyina: evfden<x; indication 

Bid'a: innovation 

Dir al'Islam: territory of Islam 

Darar: damage 

Da'wa: claim 

Dhawu al-Arham: uterine heirs 
Dhawa.al-Furud: sharers 
Dhikr: praise aitd glorification of God 
Din: religion 

Oinir: the gold unit of coinage derived from the Greek denarius 

It^amm ^ silver unit ot miils0i ide^ved froim the Greek ^athtna 

Diya: blood-money; compensatibn 

Faqih (pi. fuqaha'): jurist 

fn*' (pi ttir3^ : branch of the law 

Fard (pi, furud) : duty, the performance of which is obligatory 

Fard *Ayn: individual duty, the performance of which is obligatory 
lor every individual 
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Faid al-Kifiya; o>Uectiye duty, the performance of which is obliga- 
tory for the ciiM'^ity as a whole: if a sufficient number fulfil 
the duty, th«: we^ me relieved of it; if the duty k not perfarmed, 
all the Gomtllttlitiy & liable ior punishmeat 

Fatwa: legal opinion 

Fiqh: jurisprudence 

Fttn}Sn: that which distinguishes or sepaxateij a ttaitte for the Quran 

Ghanima: spoil of war 

Ghusl: complete washing; bathing 

Hadd (pi. hudud) : penalty 

Hadith: tradition 

Hajj: major pilgrimage to Makka (see^uoija) 
Halal: lawful; permitted 
Wan^ (f^i hiq^iq) : tighft; truth 
HarSm: prohibited; unlawful 

Al-Hijra: migration of the Prophet Muhammad from Madlna to 
Makka; the beginning of the Islamic era in A. D. iS^t 

Al-Htkma: wisdom (divine wisdom embodied in the sunna) 

Hukm (pi. ahkam) : decision; command; order; rule of law 

'Id: feast 

'Idda: period of waiting after death of husband or cancellation 
marriage contract before eligibility for remarriage 

I'jaz: mirade (of the Quranic tevelaUon) 

Ijma': consensus; agreement 

Ijtthad: personal reasoning 

Ikhtilif: '^{^;i£ement'or dtSereuett aonong jurists onnutten of law 
•llm: legal knowledge 

ImSm: leader of a school of law; prayer-leader; caliph 

dtaiU' of authorities through whom a tradition has bec;n 
hahded down from the time of the iProphet 

Istibra*: clearance of pregnancy: acquittance 

Istidlal: inductive reasoning 

Istihsan: juristic preference 

Istin)S% ^Slftij^ng with stones after defecation 

Ja'iz: permissible 

Janabsi (pi. junub) : ritual impurity, the removal of which is obliga- 
tory before the performance of prayer 

Jarh (pi, jirah) : offence; injury 
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Jihad: just war (popularly holy-war) 
Jizya: poll tax 

Ka'ba: ^ntral shrine in the city of Makka 

KaSara: atonement; expiattoti 

Kafir: unbeliever 

Katamr theology 

Khabar: narrative 

Kharaj: land tax 

Khiyar al-Majlis: righie of: ^i!on of die parties to a ttamaction 
before they separate 

Khutba: (Friday) sermon 

Kttab: book; s^pture 

Li'an: accusation (of adultery) 

Madhhab: school of law; doctrine 

Mahr: briae-pfice; dowry 

Majlis: sitting; assembly 

Mansvikh: abrogated (legislation) 

Masjid: place of worship; a mosque 

NflrSth: inheritance 

Mu'adhdhin: the man who calls to prayer 
M^uftl: jurisconsult 

Mujtahid: the man who exercises personal reasoning (see ijtihSd) 

MukhSbara: renting oE an agricultural land by paying a portion of 
the produce after huvest 

Mut'a: temporary marriage 

MuzSra'a: see mukhabara 

NabI: prophet; messenger 

Nafal: supererogatory (see tanfil) 

Nasikh: abrogating (legislation) ; tee mansukh 

Naskh: abrogation 

Na|s: text 

NlkSh: marriage 

Niya: intention 

Qadhf: accusation of untfassttty and illegitimacy 
Q3di: judge 

Qaraba: blood relationship 

Qibia: direction toward Makka in prayeir 
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Qiyas: analogical reasoning 
Rajn}: stoning to death 
Ramadan: month of fasting 
Rasial (pi. rusul) : apostle 
fta^: opinion 
Riba: usury 

Sabi: women and children taken as spoil 

Sadaqa: dtaritable alms 

Sahih: authentic (tradition) 

Salat: ritual prayer 

Sariqa: theft 

Sawm: fasting 

Shahada: profession of the faith; testimony 
ShShid (pi. ShuhQd) : witness 

Si»ina: custom; a precedent based on the Prophet's acts or sayings 
SQra: a portion or chapter of the Qur^n 
Tafsir: exegesis: commentary 
fahte (^purity 
Tahkim: arbitration 

Takbir: to glorify God by reciting the formula: " God is very great " 
Tanfll: sapefe>ogatf6n {m MU^ 

TanzII: revelation 



Tashahhudi wt^iQK^^ the salutation to the Prophet and the 
formula of &m pj^Hss&tn of the faith 

Tayammum: purification by fiui sand instead of water 

ThaT: vendetta 

Thayyib: a woman separated by death of the husband or by divorce, 
or a girl who is not a virgin 

Umma; community (of the believers) 

•Umra: minor pilgrimage (see hajj) 

•Ushr: tithe 

Usui: roots or sources (of the law) 
Wasiya (pi. wasaya) : will; bequest 

Zakat: legal alms 

Zina: fornication: adultery 




illy, conformity to the 




of a leading jurist; 
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309, 310-13, 316, 318, 320. 326, 
327. 

Punishment: 65. 105-6, 107-8, 127. 
146-8, 156, 187, 191, 197-9,221, 
246-8, 256, 290.301,325. 

Qibla: 40. 69, 93, 113, 126, 134. 
135, 136, 169. 162, 183, 184. 
217, 218, 219, 254-5, 293, 296-7, 
300, 334. 

Qiyas (analogy): 32-3, 34, 37. 38-9, 
79. 82. 183, 288-94, 304-1% 
3 15^14. 3il6„3?l, 328^,330. 

Qii^':IS4.m255. 

Qur'Stn: 4, 10. 14. 17, 19. 22, 24, 
26, 33, 34-5, 36, 37. 39, 41, 45. 
51,53, 57, 58.59, 60,61,62. 63, 
64, 65. 66, 67, 68, 69. 70-9, 80-6, 
88-107, 109-19, 120-9, 131-9. 
140-1, 144-9, 150-9, 160-1, 163, 
165-9, 170-5, 179-91, 195-200, 
202, 204, 209, 213-15. 221, 232, 
241, 248, 253-4; 265, 267-9, 271, 
277-8, 284-5, 287-8, 293-5, 297. 
302, 304-10. 324-5, 327-8, 
333-41. 344-7. 349, 350; Arabic 
character uf: 88-95; as source of 
law: 4. 7, 1 9. 26. 28-29, 35-6, 76, 
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79; explicii/implicii nature of: 
29. 231. 293. 296, 309; general/ 
particular: 22. 28. 29. 37, 38, 
94-108, 112. 12a. 122. 124. 127. 
147. 159-72. IM^. 185, 187>8. 
23 1 . 234. 306: miracle of: 34. 
^uraysh; 10. 62-3, t06'7. 142. 

t^ h. Khadlj: 212,213. 272. 
Ramadan: 72.81, 130, 132. 149, 
lUtNi: 157, 190. 191. 211. 212. 
al-Risab (Shaft 'Q: 19-54. 

$adaqa(se«alsozakat): 158. 
Sa'd b.Jaththama: 219,220. 
Sa'Idb.Jubayr:208, 270. 
Sa'Id al-Khudrl: 222,233. 
Said b. alMusayyib: 133.228. 281. 

SalSd&^Mmid'Qaddab: 27. 236. 
nie: (20. 127. 157, 175*6, 17% 

19a 191, 210-12. m. ^srn^. 

235-8. 

$allt h. KitamU: 161. 196. 
Salim Aba al-NadIr: 1 19, 187. 253. 
Salim b. 'Abd-Allah: 222. 223. 284. 
Scourging (sec also punishmeni): 

105- ^, 108. 127, 137-9, 146-7. 
187, 191, 197-9. 246, 247. 2'.«l. 

ShSfi 'l; conlribution to study of 
Islamic law: 4. 7, 21-2. 26-7, 35. 
40-8; life: 8-19; views on Isluniic 
law: 12-15.23-4.26.28-40. 

Shahada: 58-63. 70. 93. 206- 1.6. 

Sharc-crapptfigf y ukhabwra): 

$imn:204. 

Slaves: 110, 1!^0, 143-4. 155-7. 

178. 187, 197. 198. 199. 221-2. 

263, 269. 273, 301, 305, 310. 

311-12. 316. 320-3. S27, 328. 

330.335.337. 
Sources of law (cf. UsOl ai-Fiqh). 
South Arabia: 48. 
Spoib: 106-8. 

StonihK (sec also punishment): 

106- |7. IS7-9. 147. 148, 191. 



197-9,256. 

Subay'a: I63..H39. 

Sufyan b. 'Uyayna; 1 1. 26. 62, 63 
^, 1 19, 136, 142. 150. 155, 166, 
m. 187, 193. 211. 212 
213. 217^ tl9i m 224. 228; 
232. 234. m. 252. 253. 
257. 261. 263, 2^ 270, 272. 
282,286. 293.320.33S: 

Sunna: 4. 5. 6. 7. 12. 19. 30, 37. 39, 
4-S, 66. 75. 82. 89. 95. 97, 98^ 
103. 109. no. Ill, 112. 113. 
115, 119, 121. 162. 163. 
167, 179-284, 285-7, 288. 289. 
293-S05, 306, 309. 310. 316. 
320. 323. 324, 325. 328, 329, 
330. 333. 3.-14, 337. 347. 349, 
3S0< 351; abrogating; 192-202; 

ICMircc of law: 4, 7, 19. 22-3, 
lii iS; 29. 3^5-B. 39-40. 75. 79, 
81: ciimradiciory: l7i)-83, 
188-224: rclaiii>n u> Quran: 
29.30, 3.5-6. 75-6. 103-*, lift. 
122. 12.1-45. 148. 153. 154-7. 
166-72, 173-H. 184-6, 1 88-91 . 
213. .334. 341; ■set- alsii (Kliabar 
al-Wahid). 

Syria: .'». 13. 47, 48. 204. 217, 2-54. 

J 276, 

' ra(llf»(d« tit): 240-3. 
•raqlld:>43. «8. 
al-Ta'wII {interpretation): 37. 
TiiwQs b. KaysAn: 143. 208. 263, 

270.27!. 
Twiitwrnv: 29. 71). 146. 174. 197. 

240-50, 2«k>-l, 266. 278. 282. 

m 29t-8. $86. 1 . 352. 

Tlfiiyyib: 106-8, 174. IBl, 311. 

312. 

ITicri: 81. 10.5-6. 107. 127. 187. 

191.247,290. 325. 
Tr.-^-tion (cl. Hadiih). 
Trai.^niitters (st-e also isnad and 

Khabar al-Wahid), 26-7, 30, 37. 

82. m. 142. lHO-2. 194 , 207-8, 

210. 212. 213. 214. 265-7. 27.5. 

877. 279. 280f4, 286. 289. 337: 
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qinlificauonS of: 2$9-52, tTJ-i, 

'Ubada h. al-'^amiU ISO. 137. 138, 
197. 

•Ubayd- Allah b. Att lUfi': 119. 

187,233- 
•Umarb. al-Khauab; 207, 208, 215, 

223 , 233, 234 , 260. 261, 263, 

264, 266, 267, 286, 336. 346. 
'Urwa b. al-Zubayr: 150, 207, 208. 

213.243, 273. 
Usui al-Fiqh (see also Qu'r^n and 

Sunna): 21-3, 24. 26^ 28. 40-1. 

43. 

Usury (al-riba): 81, 120, 127, 154, 

190, 191.210-12.325. 
'Uthmin b. 'Afl^n: 223,269.346. 

mm MM.. m~9. 255-6, 257. 
31*. 



Witness (see also 'adl): 34. 70. 197. 
146-7. 174. 197. 240-50* m, 
262. fm. 291. 292. 29^. siS. 
351; 352; charaaer of: 29, 70, 
77-9. 141. 241-5, 248-50. 266, 
278.282,298. 

Yahya b. HassSn: 27, 193. 208. 

233. 236, 282. 283. 

Yahya b. Sa id: 135. 156, 160,217. 

224.261. 
Yazid b. Al-Hadi: 256. 299. 
YazTdb. Ruman: 161, 196. 
Yflnisb. 'Ubayd: 137, IS8. 197. 

Zakat: 34. 58, 68, 75. 81, 83, 84, 

129, 149. 158. 163-6. 172, 185-6. 

259,290.315. 
Zayd b> Aslam: 157. 230, 231, 253. 

2^,323. 
Zayd b. Habit: 214, 235. 270, 

340.344,346; 
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